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AGENT. 


§176. Lire.— Notice of Change of Residence to.—Declara- 
tions of as Evidence.—Auth rity to Settle Claims.—Reversal.— 
Evidence of Payment of <Assessments.—A policy of insurance con- 
tained a provision that the same should be forfeited if the in- 
sured should fail to give notice to the secretary of the insurance 
company of any change in his residence. The insured did change 
his residence and notified the agent through whom he had ob- 
tained his policy and from whom he had received his notices of 
assessment, and to whom he paid the same. After his removal 
he continued to receive like notices and to make like payment to 
the same agent. Held, that he had sufficientlyjecomplied with the 
provisions of the policy requiring him to give notice of his change 
of residence, and that said policy was not in consequence for- 
feited. Whatever an agent says or does in the transaction of the 
business he is employed to perform may be given in evidence to 
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affect his principal. But his declarations made after the expira- 
tion of such agency or after the business in which he has en- 
gaged has been fully settled cannot be used. Where an agent of 
a mutual insurance company has effected a policy of life insur- 
ance, and is afterwards authorized to and actually does send to 
the insured notices of assessments and receive and receipt for 
the same, the presumption is that he also has authority to effect 
a settlement of the said policy after the death of the insured. 
His declarations made, therefore, after such death, and while he 
still retains the position of agent, are admissible in evidence 
against the company. The Supreme Court will not reverse for an 
error which has not prejudiced the party complaining thereof. 
What is sufficient evidence to go to a jury of the payment of as- 
sessments on a policy of life insurance under peculiar circum- 
stances, discussed and decided. 
United Brethren Mutual Aid Society vs. McDermond. 
Rep'd Jour’l, p. 916. Pa. 8. C. 


$177. Fime—Of Owner.—Authority of or of Principal to 
Rebuild.— Mortgagor and Mortgagee.—Defendant, a mortgagee in 
possession, appointed plaintiff her agent for the purpose of col- 
lecting rents, paying taxes, insurance, and interest on a prior 
mortgage held by one Anderson, and requested plaintiff to take 
care of the property, as if it were his own,” and at the same 
time instructed him to incur no expense on said property that 
could be avoided, and stated that she did not wish to expend 
any money thereon, but wished the proceeds of the rents there- 
of to be applied to the payment of her loan. The destruction of 
the improvements by fire and their rebuilding was not then in 
contemplation of either party. Held, plaintiff had no authority 
under the agency to purchase and take an assignment of the 
prior mortgage contract with the mortgagor that he should look 
to him for, or tack upon the prior mortgage the amount he should 
expend in rebuilding the property destroyed by fire, and then as- 
sert a claim against defendant for the same amount. The prop- 
erty plaintiff was to take care of was defendants’ mortgage lien 
to the extent of $2,000. It was not the duty of defendant nor of 
plaintiff as her agent, to rebuild the improvements destroyed by 
fire, nor to make other permanent improvements, but only to make 
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such repairs as were necessary to preserve and protect the prop- 
erty from ordinary wear and tear. The agency of plaintiff can- 
not be construed so as to authorize Lim to borrow for defendant, 
of himself or anybody else, moneys to be applied in rebuilding 
or making new and permanent improvements. The prohibition as 
to expending money on the property, must be held to be a pro- 
hibition upon the expenditure of any other money than such as 
the law made it her duty to expend, and, to that extent, at least, 
the language is a limitation upon the power. Further, if it be 
admitted that plaintiff had such power, he did not exercise it. 
On the contrary, he expended the money in rebuilding and mak- 
ing other permanent improvements for his own benefit and that 
of the mortgagor, by whom he was to be repaid the same, with 
interest. 

Beckman vs. Wilson. 

Rep’d Jour’, p. 732. Cat. 8. 0. 


§178. Firme— What Constitutes Valid Payment of Premium. 
—Agency of Broker as to Receipt of Premium.—Where by its 
terms and conditions a policy of insurance does not become 
operative until the premium has been paid into the hands of the 
company or its authorized agent, the payment to any one but 
such authorized agent will not bind the company in case of loss 
by fire. It is well settled that an insurance broker is the agent 
of the party by whom he is employed to effect insurance, and not 
of the companies in which such insurances may be placed. Pay- 
ment to him is not payment to the company. 

Waynesboro Mutual F. Ins. Co. vs. Conover, 39 Leg. Int., 54 ; Hartford 
F. Ins.Co. vs. Reynolds, 36 Mich. Rep., 502 ; Standard Oil Co. vs. Triumph 


Ins. Co., 64 N. Y., 85 ; May on Ins., 3 123; Lycoming F. Ins. Co. vs. 
Ruben, 8 Chicago Legal News, 150. 


Pottsville Mutual F. Ins. Co. vs. Minnequa Springs Improvement Co. 
Rep’d Jour’l, p. 892. Pa. 8. 0. 


BENEVOLENT SOCIETY. 


§179. Lirre—Failure to pay Assessment.—Construction of 
Order as to Forfeitwre.—The Supreme Lodge of a benevolent 
order made an order shortly before the death of the insured that 
any subordinate lodge which should fail to forward assessments 
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within thirty days from the reception of notice should stand sus- 
pended, and if a death should occur in such lodge during such 
suspension the benefit should not be paid. The subordinate lodge 
of which insured was a member was in default at the time of his 
death, but was restored shortly after. Held, that forfeitures are 
not favored by the law. Held, that the order meant only that the 
payment should be suspended during the default, which having 
been made good, the beneficiary was entitled to recover. 

Schunk vs. Wittwen & Waisen Fund, 44 Wis., 369. 

Supreme Lodge of Knights of Honor vs. Abbott. 

Rep’d Jour’, p. 907. Inp. 8. C, 


§ 180. Lire.— Constitution and by-laws in Place (f a Pclicy.— 
Suicide —The constitution and by-laws of a “ mutual benefit as- 
sociation,” organized to secure the benefit of life insurance to the 
heirs of deceased members on the death-assessment plan, and 
which issues no policies, stands in the place of a policy ; and 
where such constitution and Jaws contain no provision qualifying 
the right of recovery in case of suicide, the heirs of a member 
are entitled to recover the amount stipulated, irrespective of the 
mode of his death. 

Greene vs. Greene, 23 Hun,, 478 ; Fitch vs. Ins Co., 59 N. Y., 573. 

Mills et al vs, Robstock et ai. 

Rep’d Jour’l, p. 923. Mirr. §. C, 


EXPENSES. 


§181. Mariwe.—Measure of Inability Under Valued Policy. 
— General Average-—The vessel insured went ashore during a 
storm and was in danger of being a total wreck. She was floated 
by the aid of a wrecking company, and taken to port, where she 
was repaired. The agreed value of the vessel in the policies was 
$75,000. The value as stated for general average purposes was 
$275,000. Held, that the insurers were liable for the necessary 
expenses of floating the vessel, and getting her into port as well 
as for the subsequent repairs. 

11 Pickering, 90; Sewall vs. U. 8. Ins. Co. Arnould on Insurance, 
Perkins Ed., 1850, p. 1106. 


Held, that this lickility was rotlimited to such a proportion 
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of the expenses of floating as the agreed value bore to that 
stated for general average, the insured was entitled to indem- 
nity to the full amount of the policy. 
Arnould on Insurance, Vol. 2, p. 844, Section VIII; Marshall on Insur- 
ance, p. 474, B. 1, Ch. XIII, Section 8; Ch. XVII, Section 2, p. 595. 
Held, that the agreed value was not open to inquiry or dispute. 
3 Kent, 273 ; North of Eng. Ins. Ass. vs. Armstrong L. R., 52 B., 244. 
Providence & Stonington S. S. Co. vs. Phoenix Ins. Co. 
Rep’d Jour’l, p. 887. N. Y.C.A. 


GARNISHMENT. 


§ 182. Fire.—Liability of Premium Note <Assessments.—In 
Case of Dissolution.—Assessments on the premium notes of the 
garnishee made during the pendency of an attachment suit by 
the receiver of an insurance company are bound by the attach- 
ment. 

Hays vs. Lycoming Ins. Co., 38 Leg. Intel., 309 ; Shutz vs. Hobensack, 
20 Pa, St., 412. 

The liability of a member of a mutual insurance company on 
his premium note is not absolute for payment of its whole 
amount, but is conditional, and depends upon the contingency of 
the happening of losses and expenses to which he shall be liable 
to contribute, which have been duly ascertained by the directors, 
and which make necessary a resort to an assessment thereon. 
The garnishee became liable upon his premium notes when losses 
by fire occurred, and this attachment covers assessments levied 
by the receiver on said notes for his proportion of the losses. 

May on Ins., 2 557. 

Judgment obtained against a corporation and attachment is- 
sued thereon, which was served before the dissolution of the cor- 
poration, will not be set aside ; nor will the action against the 
garnishee in such attachment abate. 

Farmers’ & Mechanics’ Bank vs. Little, 8 W. & S., 207. 


Hays vs. Lycoming F’. Ins. Co, 
Bep’d Jour’l, p. 912. 


SUBROGATION. 


$183. Fire.—Right of Action in Case of Fire Caused by 
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Railroad.— What Constitutes Negligence—Evidence.—The insured 
property was fired by a locomotive of the defendant. Held, that 
the company having paid the loss, is subrogated to the rights of 
the insured, and may maintain a suit in the name of the latter 
against the defendant. 

Lainsbury vs. Mason, 3 Douglas, 61; Hart vs. Western Railroad Com- 
pany, 13 Met,, 103 ; Woods on Fire Insurance, 473-4, 477, and notes ; Hall 
vs. Railroad Company, 13 Wallace, 367 ; 73 N. Y., 399. Case of Grubb vs. 
Myers, 32 Gratt. 131, distinguished. 

Evidence showing that the locomotive had previously fired 
property by means of sparks, is admissible for the purpose of 
showing negligence. 

Grand Trunk Ry. Co. vs. Richardson, 1 Otto 454 ; Pierce on R, R., 438 ; 
Sherman & Redfield on Negligence, 380. 

A railroad company is bound to use all reasonable precautions 
against firing property, by keeping their roadway free from com- 
bustible materials, and by using the best mechanical appliances 
in known practical use. The use of wood in a coal-burning en- 
gine is per se negligence, but it is circumstance from which negli- 
gence may often be inferred. 

Wharton on Neg. Sec., 872 ; Pierce on R. R., 433-443 ; 58 Tl., 390; Cal- 
vin vs. Menefee, 11 Gratt., 93. 

Brighthope Ry. Co. vs. Rogers. 

Rep’d Jour’l, p. 899. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


PROVIDENCE & STONINGTON STEAMSHIP CO., 
Appellants. 


Vs. 


PHENIX INS. CO. er at., Respondents.* 


The vessel insured went ashore during a storm and was in danger of rye 


a 
total wreck. She was floated by the aid of a wrecking company, and taken 
to port where she was repaired. The agreed value of the vessel in the poli- 


cies was $75,000. The value as stated for general average purposes whs 
$275,000. . 


Held, that the insurers were liable for the necessary expenses of floating the 
vessel, and getting her into port as well as for the subsequent repairs. 

Held, that this Tiability was not limited to such a proportion of the expense ef 
floating as the agreed value bore to that stated for general average, the in- 
sured was entitled to indemnity to the full amount of the policy. 


Held, that the agreed value was not open to inquiry or dispute. 


Mr. Evarts, for Appellant. 
Mr. Butter, for Respondent. 


DanForts, J. 
The several defendants insured the steamer Massachusetts “against 





* Decision rendered October 10, 1882. 
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all perils of the sea and navigation usually taken by marine under- 
writers (loss by fire excepted) in favor of the plaintiffs in various 
sums, amounting to seventy-five thousand dollars, which, for the pur- 
poses of the insurance, was declared to be the value of the vessel. 
During the life of the policies she went ashore in a violent storm, 
and the efforts of the officers and crew to get her off, being unsuc- 
cessful, she was in danger of becoming a total wreck. By the aid of 
a “wrecking company,” she was set afloat, and reached New York, 
where she was docked for repairs. They amounted to $46,000, which 
was paid by the insurers, and thereafter the “wrecking company ” 
rendered a bill for their services in saving the steamer, which was 
finally adjusted with the assent of the insurers at $17,500, and paid 
by the assured. They paid other expenses incurred to the same end, 
to the amount of $4,340, making the total expenditures for that 
purpose $21,840. 

Afterwards a statement of general average was made by certain 
persons, in which the value of the steamer was stated at $275,000. 
The insurance companies deny any liability for any part of these ex- 
penses, upon the ground stated by their counsel that the payment of 
$46,000, covered the entire damage caused by the perils insured 
against. But, if otherwise, they claim that their liability should be 
limited to such proportion of $21,840, as the agreed value of the 
steamer ($75,000) bears to its value as stated for general average. 

Upon this state of facts, two questions were submitted to the Gen- 
eralTerm: First. Are the insurance companies, having paid $46,- 
000, to cover the cost of repairs to the steamer, bound to pay any- 
thing more? Second. If they are liable, what amount are they 
bound to pay ? 

The first question was answered in the affirmative, and in respect 
to the second, the court held that the case was one for contribution 
upon a general average, according to the respective interests of the 
insured and the insurers, and that the interest of the insurers was 
to be limited to the sum fixed in the policies, as the value of the 
steamer, and the interest of the insured to the difference between 
that sum and its actual value, as fixed by the adjusters ; so that the 
share of expenses to be charged to each, should bear the same pro- 
portion to the value of his interest, as the whole sum bears to the 
appraised value of the ship. Both parties appeal to this court, the 
insurers, because they are held bound to pay any part of the ex- 
penses ; the assured, because they (the defendants) were not charged 
with the whole. 
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We concur in the conclusion reached by the learned General Term 
as to the first question. It would seem plain that the assured is en- 
titled to be indemnified against all the damage done by the perils in- 
sured against, and notwithstanding the argument in behalf of the 
defendants. 

We find it impossible under this rule to separate the necessary ex- 
penses incurred in removing the steamer from the place where she 
stranded, to the dock where she could be repaired, from the ex- 
penses of the repairs there made. Each class of expenses was 
equally necessary, and made so by the same peril. If it had been 
possible to repair the steamer in the place where the storm placed 
her, and it had been done, the damage would not have been made 
good, or the loss satisfied, so long as she was detained upon the 
rock ; for she was placed there by the winds and waves, and thus the 
detention was from a peril of the sea, one usually taken by marine 
underwriters, and therefore, by the very language of the policies be- 
fore us, incurred by these defendants. 

Disbursements necessarily made in order to get a ship into the 
sea, and then'to a place where she may be fitted to keep the sea, 
would seem to be within the agreement of the defendants as much 
as the expenses incurred for repairs. The loss incurred, and the 
loss insured against, included both items ; without both, the vessel 
could not be rendered navigable, or capable of being carried on for‘ 
any voyage. 

The owners of a vessel damaged by perils insured against, are at 
liberty to estimate the expense of repairing it, in order to determine 
whether it should be treated as a total loss, or whether it could be 
repaired, and at a reasonable cost made serviceable for future naviga- 
tion. It is therefore well settled that for this purpose the expenses 
of releasing her from her peril, as getting her afloat from the rock, 
or from submergence in the sea, preparatory to repairing, may be 
added to the expense of the repairs. (11 Pickering, 90 ; Sewall vs. 
U.S. Ins. Co. Arnould on Insurance, Perkins Ed., 1850, p. 1106.) 
This is the rule as between the assured and the underwriter, and I 
have found no case to the contrary. 

It is clear, then, that to some extent at least the insurers were 
bound to contribute to those expenses. I do not consider it neces- 
sary to inquire whether the “sue and labor” clause, now generally, 
if not universally, found in marine policies, may be implied into 
the policies before us, for without that it is the privilege, if not the 
duty of the insured, to take every reasonable measure for the re- 
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covery and restoration of the damaged vessel. But in this case 
there was, as the Supreme Court held, an express assent by the in- 
surers that the owner of the steamer should use every effort to save 
her. 

In regard to the other question, we think the learned court below 
erred. By agreement of the parties, the steamer was for the pur- 
poses of the insurance, valued at seventy-five thousand dollars, and 
as the expenses necessarily incurred in taking the vessel to the dock 
are not less the subject of indemnity than the expenses of repair ; 
both should be allowed to the extent of the amount insured. With- 
in this limit these expenses could not, as between the parties to the 
policies, be considered the subject of general average, but should be 
deemed to have been incurred for the benefit of the insurers only. 
Any other construction would impair the effect of the contract, and 
reduce the liability of the underwriters below the sum bargained 
for, and for which they received a premium, and relieve them from 
the operation of the general rule under which the assured may re- 
cover from the underwriter, in respect of any expenditures which he 
has been obliged to incur in consequence of any of the perils in- 
sured against. (Arnould on Insurance, Vol. 2, p. 844, Section VIII ; 
Marshall on Insurance, p. 474, B. 1, Ch. XITI, Section 8; Ch. XVI, 
Section 2, p. 595.) 

As between these parties, no inquiry is pertinent as to the actual 
value of the steamer, for as to them it has been fixed by agreement, 
and for every purpose (fraud being out of the question) it must be 
taken as so fixed that the insured might be indemnified to that 
amount for all losses occasioned “ by perils of the sea and naviga- 
tion.” 

The value so fixed and inserted in the policy is said to be in the 
nature of liquidated damages (3 Kent, 273). ‘It is, therefore, not 
open to inquiry or dispute after a loss occurs, but is conclusive be- 
tween the parties in respect of all rights and obligations which arise 
upon the policy, and the learned commentator above cited disap- 
proves the doctrine of certain cases which suggest a limitation to 
this rule by applying it only to a total loss, saying, “The better 
opinion of the text writers is that in settling all losses, total or par- 
tial, the valuation of the property in the policy is to be considered 
as correct in the adjustment of the loss, and the true measure and 
basis of the valuation according to the contract of indemnity.” 

In North of Eng. Ins. Ass’n vs. Armstrong, L. R. 52, B. 244, the 
court say in such a case “the parties are estopped between one an- 
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other from disputing the value of the thing insured as stated in the 
policy,” and so applied the doctrine that the insurance company hav- 
ing paid £6,000 as upon a total loss occasioned by another ship 
running down the ship insured, which was in fact worth £9,000, but 
valued in the policy at £6,000, was held entitled to the full sum re- 
covered by its owner from the vessel which caused the injury. The 
owner claimed to participate upon the real valuation, but the court 
held against them. 

Now the contention of the defendant here is that, as the real value 
of the steamer was $275,000, the sum of $200,000 represents the in- 
terest of the owners, and should share the loss caused by the recov- 
ery of the ship. The answer to it is that given in the case cited. 
The insurers are estopped from saying there was any value in excess 
of the $75,000 agreed upon, and to that extent they undertook to 
indemnify the owners. They now seek to divide the loss by pre- 
senting a different basis of value. If they succeed, the assured will 
lose the indemnity for which they paid, and the consequences of a 
loss would be cast upon them. Such a result is required by no ad- 
judged case, and would be against the principles both of law and 
equity. The sum now claimed for the expenses incurred is, we 
think, justly due the insured on account of damage caused by the 
perils insured against, and, as it is within the limits of the sum 
named, should be paid by the insurers, according to the terms of the 
engagement entered into by them. 

The defendants’ appeal, therefore, fails and the plaintiff's suc- 
ceeds. The judgment should be so modified as to require each de- 
fendant to paysuch proportion of $21,840 as the sum insured by it. 
bears to the total amount—$75,000—and so modified, affirmed, with 
costs to the plaintiff. 

All concur. 
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SUPREME COURT OF PENNSYLVANIA. 





Error to the Court cf Common Pleas of Bradford County. 





POTTSVILLE MUTUAL FIRE INS. CO. 
vs. 
MINNEQUA SPRINGS IMPROVEMENT CO.* 


Where by its terms and conditions a policy of insurance does not become 
operative until the premium has been paid into the hands of the company 
or its authorized agent, the payment to any one but such authorized agent 
will not bind the company in case of loss by fire. It is well settled that an 
insurance broker is the agent of the party by whom he is employed to effect 
insurance, and not of the companies in which such insurances may be 
placed. 


A. W. Scuatox, Esq., and Messrs. Overron & Sanperson, for 
Plaintiff in Error. 

Messrs. Bentitey & Parker and Wituiams, ANGLE & Burrinton, 
for Defendant in Error 


GREEN, J. 

The sixth condition of the policy in suit is in the following words : 
“ No insurance, whether original or continued, shall be considered as 
binding until the actual cash payment of the premium into the office 
of the company.” 

The policy on its face contains as one of its terms the following 
provision : “And it is moreover agreed and declared that this policy 
is made and accepted in reference to the application ; also the con- 
ditions hereto annexed, which are hereby made a part of this policy, 
and to be used and resorted to, in order to explain the rights and 
obligations of the parties hereto.” 

It cannot be doubted that both parties to this contract agreed that 
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it was not to be binding until the premium was paid in cash into the 
office of the company. The question whether such an agreement is 
unreasonable is immaterial. It is the actual contract of the parties, 
and it binds them and necessarily controls the action of the courts, 
who have no power to alter the solemn contracts of parties where 
there is neither fraud, mistake nor imposition. In the present case 
the premium was never paid into the office of the company, nor was 
it paid in any manner to the company or to its authorized agent. But 
it is claimed that, in point of fact, the assured did pay the premium, 
and that he paid it in such a manner as that the company is bound 
by it. It is true that the premium was paid by the assured, and the 
question is whether the manner of the payment was such as to obli- 
gate the company on the policy. This leads us to consider the pre- 
cise facts affecting the subject. Jacob Tome was the President of the 
Minnequa Springs Improvement Company, the plaintiff in the suit, 
and was also a bondholder under a mortgage on the property of the 
eompany. Desiring to have the property insured, he negotiated with 
one Dr. S. F. Green, who was engaged in the business of placing in- 
surances, who undertook to obtain policies to the amount of $25,000 
on the hotel and furniture. Dr. Green testified that he represented 
several companies as agent, but he did not represent the company 
defendant in this case. He also said that he went to Mr. Tome and 
solicited the insurance. Dr. Green was unable to place the whole 
amount of the desired insurance, and he thereupon applied to H. J. 
Clinger, another insurance agent and broker, but who did not at that 
time represent the defendant. Clinger testified that Green applied 
to him to place the whole $25,000, and that he did place $20,000 in 
companies for which he was agent, and the other $5,000 he sent to 
Mr. Robert Crane, a broker in Philadelphia. Green and Clinger re- 
sided at Williamsport, and conducted their business at that place. 
Crane testified that he was an insurance agent and broker doing busi- 
ness in Philadelphia, but that he was not the agent of, nor had any 
connection with, the defendant. He further testified that as an in- 
surance broker simply he applied to Mr. A. 8. Haeseler, the agent of 
the defendant in Philadelphia, for policy of $2,500 on the hotel prop- 
erty, to be issued by the defendant. The latter, after examination of 
the risk, accepted it, and made out and delivered to Crane the 
policy in suit. He subsequently notified Crane that his com- 
pany declined the policy, and endeavored to get it back, but without 
success. Haeseler delivered the policy, properly executed, to Crane, 
without payment of the premium. Crane sent it to Clinger, who 
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delivered it to Green, and the latter delivered it to Tome. Upon its 
receipt by Tome he paid the premium to Green, who paid it to 
Clinger. It was never paid by Clinger to Crane, or by Crane to 
Haeseler. As between themselves, Clinger had credited Crane with 
the amount on the books, but he owed Crane a still larger amount, 
the whole of which, including this premium, was credited, but in 
point of fact the premium was never paid by Clinger to Crane or to 
any one else. The question then arises whether the defendant is 
liable on the policy against the express provision of the contract. 
It was contended that the payment of the premium was waived by 
Haeseler, the agent of the company, when he delivered the policy, 
fully executed, to Crane, for the purpose of being delivered to 
Tome. There certainly was no express waiver, no actual agreement 
to dispense with the payment of the premium. There was no dec- 
laration or assertion of any kind by Haeseler that the policy would be 
binding before the premium was paid to him or the company. 
When Tome received the policy he must be presumed to have re- 
ceived it with the full knowledge of its contents. A mere inspection 
of the instrument would have informed him that the delivery of 
the policy to him created no obligation on the part of the com- 
pany until the premium was actually paid to the company 
itself. He was not misled upon this subject by any act or 
declaration of any person. He paid the premium to one that was 
not an agent of the defendant, and, of course, he took the risk of 
the money reaching its destination. But even if any person, agent 
of the company or otherwise, had undertaken to waive this condition 
of the policy, such attempt would have been entirely abortive, un- 
less it was made in accordance with the terms of the policy. The 
eleventh condition of insurance annexed to and made a part of the 
policy contains an express condition that no waiver shall be effective 
unless it “be express, and manifested in writing under the signa- 
ture of the secretary of said company, and no agent of this compa- 
ny shall have power to violate any of these conditions.” And the 
nineteenth condition provides as follows: “No agent of this com- 
pany shall have the right or power to waive any of the foregoing con- 
ditions unless fully authorized thereto by the secretary of this com- 
pany in writing.” In the case of Waynesboro Mutual Fire Ins. Co. 
vs. Conover, 39 Leg. Int. 54, we held the insured bound by just such 
an agreement as this, and we know of no reason why we should not 
hold the same rule in the present case. It is not necessary to con- 
sider the question of the necessity of a payment literally into the 
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office of the company, because it does not arise. There was no pay- 
ment either at the office of the company or to the company gener- 
ally, by mail or otherwise, or to any agent of the company. Neither 
Green nor Clinger was an agent of the defendant, and Haeseler, the 
authorized agent of the company, never received the premium. In 
the case of Green vs. Lycoming Fire Ins. Co., 10 Norr., 389, in com- 
menting upon this subject, we said : “The body of the policy con- 
tained a condition that the company should not be liable by virtue 
of the policy until the premium therefor be actually paid.” And 
that “no agent is empowered to waive any of the conditions of this 
policy, either before or after a loss, without special authority in 
writing from the company. The defendant gave no written or ver- 
bal authority to Thompson to waive any of these conditions. By 
sending the policy to him the company did not waive the require- 
ment of actual payment of the premium before delivery. Nothing 
in the application or in the policy indicated that Thompson could 
make the company liable on the policy by delivering it before the 
premium was paid.” In that case Thompson was the agent 
of the company. So here when Haeseler delivered the 
policy to Crane, both he and the company had a right 
to rest upon the positive provision of the policy that it was 
not to be binding until the actual payment of the premium to the 
company. We do not decide as to what would have been the effect 
of a payment to Haeseler, because the facts of the case do not raise 
that question. What we do decide is, that as there was no payment, 
either to the company or to Haeseler, the policy never became oper- 
ative. The same doctrine was announced in Marland vs. Royal Ins. 
Co., 21 P. F. S., 393. On p. 396, Agnew, J., said : “ Having no au- 
thority to deliver without payment of the premium, it is obvious 
Thompson’s willingness to do so, or to give credit, can create no 
contract with is principal. * * * The premiums are the very 
bread upon which the company feeds. All its sustenance and abil- 
ity to pay its losses are drawn from this source, and their payment 
constitutes the only consideration and just title of the insured to 
demand payment of the loss. What was testified, therefore, about 
the company’s having accepted the risk, und having delivered the 
receipt and policy to Thompson as the broker and mutual agent of 
the parties, creates no contract. Accepting the risk meant no more 
than a willingness to make the insurance, but indicates no purpose 
to waive payment of the very consideration which moves the com- 
pany to insure. lt changes none of the terms of the policy to be is- 
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sued. To make a different contract there must be evidence of the 
company’s assent to the change, of which there is not a spark in the 
case.” 

The suggestion that Dr. Green is to be regarded as the agent of 
the defendant, and that therefore the payment of the premium to 
him was a payment to the company, is not tenable. It is the well 
settled law that where one engages another to procure insurance for 
him, the person thus employed is the agent of the employer and 
not of the company. Thus in Hartford Fire Ins. Co. vs. Reynolds, 
36 Mich. Rep., 502, it was held that so far as an insurance agent 
acts as an insurance broker he is agent for the insured and not the 
insurer. 

In the Standard Oil Co. vs. Triu.nph Ins. Co., 64 N. Y., 85, it was 
held that an insurance broker employed by a party to effect insur- 
ance for him may be regarded by the insurer as clothed with full 
authority to act for his principal in procuring, modifying or cancel- 
ing policies ; and his acts in these respects are binding upon his 
principal. See also May on Ins., § 123 ; Lycoming Fire Insurance 
Co. vs. Ruben, Supreme Court of Illinois, reported in 8 Chicago Leg. 
News, 150. 

When Mr. Tome paid the premium to Dr. Green in this case he 
simply paid it to his own agent, and was not in any manner re- 
lieved of his express contract obligation to pay it to the company. 
The payment by Green to Clinger was in no way more effective. 
Clinger was Green’s sub-agent, and was merely a selected vehicle for 
the transmission of the money. If he failed to perform his duty, the 
consequences must fall upon those who cngaged him for that pur- 
pose. These considerations dispose of the case. There is no ques- 
tion as to the essential facts. Mr. Tome himself testified to the pay- 
ment of the premium to Green, and to the procurement of the in- 
surance through him. It is unnecessary to notice the assignments 
other than those which are affected by the views above expressed. 

Judgment reversed. 








1882. ] Hartwell vs. Alabama Gold Life Ins. Co. 897 


SUPREME COURT OF LOUISIANA. 





Appeal from the Parish of Orleans, 





HARTWELL 
Us, 
ALABAMA GOLD LIFE INS. CO.* 


A policy of life insurance will be annulled when the insured has made misrep- 
resentations to the insurer‘as to his habits of drinking, although he him- 
self, in making the declarations, may have acted in gvod faith, and not 
have intended a deception. 


Action on a policy of life insurance. The deferdant claimed that 
the policy was void by reason of misrepresentations and false state- 
ments made by the deceased in his application for insurance, which 
application and the statements made therein were the basis and con- 
sideration of the issuance of the policy, and that the decessed had 
warranted the truth of the statements and declarations therein con- 
tained, and their falsity operated the annulment of the contract, as 
also the forfeiture of all premiums paid by the insured. The mis- 
representations and false statements relied upon by defendant are 
those made by the deceased in his application, touching the use by 
him of intoxicating liquors and his habits as to sobriety anterior to, 
and at the time of, making the application, as well as to his subse- 
quent habits of drink. The defendant appealed.} 


T. J. Semmes, for Appellant. 
Bayne & Denecre, for Appellee. 


Levy, J. 
For the present case and its decision we deem it necessary only to 


* Decision rendered December, 1881. From Reporter." , 
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direct our inquiries to the question: Were the declarations of the 
insured, as contained in his application, true? Numerous witnesses 
have testified as to the habits of the deceased in the use of intoxicat- 
ing liquors prior to, and at the time of, his effecting the insurance 
upon his life, and subsequent thereto. Habits of intemperance gen- 
erally grow upon the victim gradually, and to him insensibly, and he 
is aroused to an appreciation of his true condition, if at all, long af- 
ter the habit has become fixed and has attracted, if not public atten- 
tion, at least that of those who are thrown into daily or constant so- 
cial or business intercourse with him, and with self-sufficiency and 
egotistical faith in himself, he denies and resents, as inapplicable to 
him, what is apparent to others. But this denial on his part, or dis- 
belief as to his condition, does not affect its real existence ; and 
while, from misconception of the truth growing out of a perverted or 
distorted view taken by himself, he may be acquitted of any dishon- 
est attempt at deception or misrepresentation, his solemn declara- 
tion, although made without fraudulent or untruthful intent, which 
induces another to bind himself in a manner which he would not 
have done, in the absence of such declaration, cannot be invoked to 
the detriment of that other who binds himself on the faith of its cor- 
rectness. We do not deem it necessary to enter into a detail of the 
testimony found in the record, which on the one hand goes to estab- 
lish, if not the temperance and sobriety of the deceased, the absence 
of excessive indulgence in the use of ardent spirits or intoxicating 
liquors, and, on the other hand, the existence of such excessive use 
or indulgence. We have read all the evidence carefully, have con- 
sidered the character and good reputation of all the witnesses, the 
relations which they bore to the deceased, their business and social 
intercourse with him, their means of knowledge and of observation, 
their general and special and intimate acquaintance, and we can ar- 
rive at no other conclusion, as the result of a critical examination, in 
which we have sought to give its due weight to the testimony of all 
the witnesses, than that the representations made by the deceased, 
in his application for insurance and which formed the basis and a 
material consideration for the policy, in so far as they relate to his 
habits of sobriety and temperance, prior to, and at the time of, the 
application, are not in accordance with his real condition, and not in 
themselves truthful in the sense in which the insurance company ac- 
cepted and acted upon them. 
Judgment reversed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


BRIGHTHOPE RY. CO. 
vs. 


ROGERS. 


The insured property was fired by a locomotive of the defendant. 


Held, that the company having paid the loss, is subrogated to the rights of the 
insured, and may maintain a suit in the name of the latter against the de- 
fendant. 


Evidence showing that the locomotive had previonsly fired property by means 
of sparks, is admissible for the purpose of showing negligence. 


A railroad company is bound to use all reasonable precautions against firing 
property. by keeping their roadway free from combustible materials, and by 
using the best mechanical appliances in known practical use. 


The use of wood in a coal- burning engine is not per se negligence, but it is cir- 
cumstance from which negligence may often be inferred. 


Judgment affirmed. 


This was a writ of error to a judgment rendered by the Circuit 
Court of Chesterfield County, in a suit brought by George J. Rogers, 
who sues for the benefit of the Watertown Fire Insurance Company, 
of New York, against the Brighthope Railway Company. The facts 
of the case, other than those stated in the opinion, and which are 
necessary to be known for a proper understanding of the points de- 
cided, are these: Rogers had a lot of cord wood cut and piled on 
the line of the Brighthope Railway Company, which he insured with 
the Watertown Fire Insurance Company by two policies, aggregat- 
ing $1,500. The wood was set on fire by the locomotive of the de- 
fendant, and about $1,000 worth of it destroyed. Rogers claimed 
the insurance. The claim was compromised at $701.51, and this 
amount was paid him by the insurance company, which then sued 
the defendant in his name, alleging that the fire was caused by the 
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railroad company's negligence. After the suit was brought, Rogers 
executed a formal release to the railroad company of all claims and 
demands, on his part, against them on account of the loss, and de- 
clined to be a party to the suit. This was pleaded by the defendant, 
and the court asked to dismiss the suit, but it refused to do so. The 
negligence was proved to the satisfaction of the jury, a verdict ren- 
dered in favor of the insurance company for the amount paid Rogers 
($701.51), and judgment rendered thereon, to which a writ of super- 
sedeas was awarded by one of the judges of this court. 

The other facts and the instructions given are sufficiently stated in 
the opinion of the court. 

D. S. Hounpsuet, for the Plaintiff in Error. 

B. H. Nasu, for the Defendant in Error. 


Srapres, J. 

The first question to be considered here is whether an insurance 
company which has paid the assured the amount due him upon the 
policy, can maintain an action for reimbursement in the name of the 
assured against the person by whose misconduct or negligence the 
loss was oceasioned. The learned counsel for the defendants, in a 
very elaborate argument, insists that the action cannot be supported, 
because there is no privity between the insurer of the property and 
the wrong-doer, and a right of action sounding in tort is not as- 
signable at common law, and cannot be the subject of the equitable 
doctrine of subrogation. We are of opinion, however, that the ques- 
tion cannot be regarded as an open one ; that the right to maintain 
such action has been settled by a long train of decisions of the 
highest courts of England and America. As far back as the case of 
Lainsbury vs. Mason, reported in 3 Douglas, 61, the doctrine was 
recognized by Lord Mansfield, and has been again and again re-af- 
firmed by the English judges. In the United States the decisions are 
almost uniformly the same way, as may be seen by reference to the 
case of Hart vs. Western Railroad Company, 13 Met., 103, where 
the whole subject is exhaustively discussed by Chief Justice Shaw, 
and the grounds upon which the doctrine rests fully and clearly 
stated. See, also, Woods on Fire Insurance, 473-4, 477, and notes, 
where numerous decisions are cited. Hall vs. Railroad Company, 13 
Wallace, 367 ; 73 N. Y., 399. The doctrine briefly stated is, where 
the property insured is destroyed by the negligence of a third per- 
son,”so that the assured has a remedy against him therefor, the in- 
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surer, by the payment of the loss, becomes subrogated to the rights 
of the assured to the extent of the sum paid under the policy, and 
may bring an action in the name of the assured to recover the amount 
so paid. In such cases the assured stands in the relation of trustee 
to the insurer to the extent of the sum paid, and he cannot even re- 
lease the right of action nor the action itself, if one has been com- 
menced, so as to defeat the claim of the insurer to reimbursement 
from the wrong-doer for the injury. Woods, Section 476. The 
learned counsel for the appellant has, however, taken the ground that 
this doctrine does not apply where the insurer has paid the assured 
less than the amount due upon the policy. In such case the insurer 
has no right of subrogation or right of action for indemnity against 
the wrong-doer. In other words, if the insurer pays the assured the 
entire amount of the loss, he is entitled to his action against the 
wrong-doer for indemnity ; but if, by any arrangement or compromise 
with the assured, he paya less than the amount of the loss, he has no 
claim against the wrong-doer for reimbursement. The learned coun- 
sel has entirely misconceived the cases to which he has referred. 
These cases relate exclusively to controversies between creditors on 
the one hand and sureties on the other. They proceed upon the 
familiar doctrine, that where the surety has satisfied the demand of 
the creditor, so that the latter has no longer any claim, the surety is 
entitled to the benefit of all the securities of the creditor and all his 
rights and remedies against the principal. But, where the surety has 
paid part only of the debt or demand, his right of subrogation is in 
subordination to the paramount*claim of the creditor to be satisfied 
his whole demand, the surety will be permitted to occupy the place 
of the creditor only when the latter has no longer occasion to hold 
the securities for hisown protection. Thisis the principle laid down 
in Grubb vs. Myers, 32 Gratt., 131, and is the doctrine of the cases 
cited by appellant’s counsel. It will be p-rceived they have no sort 
of application to a case like the present, where the creditor (the in- 
surer) has been fully satisfied and is asserting no demand against the 
wrong-doer. No good or even plausible reason can be suggested for 
the distinction made by counsel, and no authority can be found to 
support it If the assured prefers to accept from the insurer a less 
sum than he is justly entitled to for the loss sustained, rather than 
embark in an expensive law suit for the recovery of the whole, the 
wrong-doer certainly has no just cause of complaint. It does not 
lie in his mouth to say that the damage arising from his misconduct 
deserves a higher compensation and he ought to be compelled to pay 
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more than he is required to pay. The insurer’s equitable right of 
subrogation is based upon what he has actually paid, and not upon 
that which he might or ought to have paid ; and, as against the wrong- 
doer, he is entitled to indemnity for the part so paid, whether it be 
the whole or part of the demand. I do not deem it necessary to no- 
tice particularly some other cases cited by appellant’s counsel. They 
relate to the law of maritime insurance and the rights of insurers as 
affected by what is known as an abandonment of the property in 

sured. They have no sort of application to the present controversy. 
Applying these principles to the present case, they are conclusive of 
two matters: First, The right of the Watertown Fire Insurance 
Company to maintain this action in the name of the nominal plaintiff, 
Rogers, who has been indemnified for his loss. Secondly, That the re- 
lease obtained from Rogers by the defendant, after the commencement 
of the action, is null and void and in violation of the rights of the in- . 
surance company. The Circuit Court, therefore, did not err in dis- 
regarding the release and the plea which offered it as a matter of 
defense. 

The next error assigned is the admission of testimony, on the part 
of the plaintiff, tending to show that the defendant’s locomotive, on 
occasions other than that for which the action is brought 
had emitted sparks and communicated fire to property along its track 
and right of way. We are of opinion that this evidence was relevant 
and proper for the purpose of showing negligence on the part of the 
defendant’s employes, or it may be defects in the construction of 
the engine in question. 

In the case of Grand Trunk R. R. Co. vs. Richardson, 1 Otto, 454, the 
Supreme Court of the United States was of opinion that evidence 
was properly received to show that fire had been communicated by 
sparks at other times and from other locomotives of the same com- 
pany, in order to show a negligent habit of its officers and agents. 
In the case before us, the testimony is limited to one and the same 
locomotive, and is clearly admitted, according to all the authorities. 
Pierce on Railroads, 438 ; Sherman & Redfield on Negligence, 380. 

The next error assigned is the action of the Circuit Court in giving 
instructions asked for by plaintiff's counsel. It will only be necessary 
to state, in substance, the several propositions of law embodied in 
four of these instructions: First, they assert that the defendants are 
liable for the loss sustained if the cord wood of the plaintiff was 
burned by sparks or fire emitted from the defendant’s locomotive 
through carelessness on the part of the defendant’s employ¢s or 
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agents, or for want of proper machinery or spark-arresters, and the 
liability equally attaches if the fire in question originated on the de- 
fendant’s right of way, and was thence communicated to and burned 
.the wood belonging to the plaintiff. Second, the defendants are lia- 
ble for the loss if they did not have the most approved and best ap- 
pliances and safeguards in the nature of ash pans and spark-arrest- 
ers—such as are generally adopted by and used upon modern rail- 
roads in this country. Third, the defendants are liable if they per- 
mitted combustible matter to accumulate and remain on their track 
or right of way, so that fire from the locomotives, in passing such 
combustible matter, might be communicated to adjoining property, 
and was in fact so communicated by sparks issuing from such loco- 
motive and thrown upon and igniting such combustible matter. 
These are the propositions laid down in the first four instructions of 
the plaintiff. That the railroad company is liable where the fire is 
attributable to the negligence of its agents or to the want of proper 
machinery and spark-arresters upon its locomotives, does not admit 
of controversy. In employing so powerful and dangerous an agency 
as steam, it is incumbent upon the company to avail itself of the best 
mechanical contrivances and inventions in known practical use, which 
are effectual in preventing the burning of private property by the 
escape of sparks and coals from its engines, and it is liable for inju- 
ries caused by its omission to usethem. Pierce on Railroads, 433-443 ; 
Wharton on Negligence, sec. 872. With respect to the accumulations 
of combustible matter near the track of the road, there is some di- 
versity of judicial opinion. In some of the cases it is held that the 
leaving such matter exposed to the sparks issuing from locomotives 
is per se negligence, which renders the company liable in case of loss. 
In others it has been held to be a matter for the jury to determine, 
under all the circumstances, whether such conduct is actionable neg- 
ligence. We are of opinion that, like all other questions of care and 
diligence, it is a matter for the jury to determine, and no inflexible 
rule can be laid down on the subject. What may be reasonable care 
in one case might be gross negligence in another. Still it may be 
safely said for a railroad company negligently to permit the accumu- 
lation of combustible matter along its line in such a situation as 
readily to ignite from sparks from its locomotives, is such conduct 
as will make it responsible for damages sustained by fires communi- 
cated from such matter to adjacent property. Wharton on Negli- 
gence, secs. 88, 873; Pierce on Railroads, 434 ; 58 Ill., 390. This dis- 
poses of the first four instructions of the plaintiff. 
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The fifth instruction is in the following words: “The court in- 
structs the jury that, railroad companies having conferred on them, 
by law, the privilege of using and employing the powerful and 
dangerous agency of steam, have also imposed on them the exercise 
of the greatest caution and prudence in their business, and any 
omission on the part of the railroad to exercise that high degree of 
caution and prudence toward the public and adjoining property hold- 
ers,is negligence on the part of such railroad, and they will be held 
responsible for the consequences of such want of care and prudence.” 
The difficulty, with respect to this instruction, is that it announces a 
rule which imposes upon railway companies the same degree of care 
and diligence in the conduct of their business towards the holders of 
adjoining property that is exacted from them as carriers of passen- 
gers. The law requires of such companies that they shall adopt such 
precautions as may reasonably prevent damage to such property, and 
it may be that, in towns and cities and populous districts, they showd 
be held to the exercise of the highest degree of care and diligence to 
prevent injury to others. 

But we are not prepared to say that any omission to exercise the 
highest degree of care and diligence, under all circumstances, con- 
stitutes negligence on the part of a railroad company. If it be con- 
ceded, however, that the language of the instruction is too broad and 
comprehensive, as to which no opinion need be expressed, it does not 
follow the judgment is on that ground to be reversed. For although 
an instruction may be erroneous, this court will not, for that reason, 
grant a new trial, if it be manifest that the excepting party could not 
have been prejudiced by it. This is the settled rule of this court, 
recognized and acted on in numerous cases. What was said by Judge 
Daniel in Calvin vs. Menefee, 11 Gratt., 93, directly applies here. 
“The facts which the excepting party sets out for the purpose of ex- 
hibiting the supposed error of the court, show, at the same time, 
that the fate of his case, as resting on that foundation, must have been 
the same, though the instructions have not been given.” For if it 
be conceded, as claimed by the defendant, that their locomotive was 
of the most approved construction, and their spark-arrester was the 
same as used by the leading railroads of the country, the fact was 
nevertheless established that this same engine had on several occa- 
sions set fire, not only to buildings, but to fields and forests and com- 
bustible matter on and along their line of the road. The testimony 
of a dozen witnesses could not lessen the force of this evidence. 
With such an engine in use, it was the grossest negligence in the de- 
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fendants to permit the accumulation of a large quantity of highly 
combustible matter along their track, especially at a point where 
there was a heavy grade and a consequent increase in the volume of 
sparks emitted. The defendants were, therefore, liable upon the 
ground of grossnegligence—or want of ordinary care in the conduct 
of their business. And upon this ground the jury must have found 
a verdict for the plaintiff, even though the instruction had never 
been given. It is clear, therefore, that the defendant could not have 
been in the least prejudiced by the ruling of the court in this par- 
ticular. 

It may be further observed that the defendant also asked for in- 
structions, all of which were given by the court. These instructions, 
in connection with those of the plaintiff, had so clearly stated the 
principles of law applicable to the real facts of the case, it may be 
fairly presumed that the jury fully comprehended the entire scope 
and extent of these inquiries, and the duties they were to perform. 
All that has been said with reference to the fifth instruction applies 
with equal force to the sixth, asked for by the plaintiff. It is in the 
following words :— 

“Tf the jury believe from the evidence that the defendant used 
wood in their locomotive known as the ‘Henry Young,’ when their 
necessity and convenience required, and they further believe that 
said locomotive was built for the exclusive use of coal as a generator 
of steam, then the defendant was guilty of negligence, and the jury 
will find for the plaintiff.” 

This language, literally construed, required the jury to find for 
the plaintiff if the defendants used wood as fuel in their engine 
whenever necessity and convenience required, although it might not 
have been so used at the time of the occurrence of the fire. The 
draftsman of the instruction meant, no doubt, to declare that if at 
the time of the happening of the accident wood was used for the 
purpose of generating steam, such use of it in an engine con- 
structed exclusively for burning coal, constituted negligence, for 
which the defendants were liable. We think that this is the con- 
struction which ought to be given to it here. The plaintiff proved 
that the screen or spark-arrester in the engine was constructed with 
reference to burning coal exclusively, and that on several occasions 
during the month of April the persons in charge of the locomotive 
had procured wood for use in the engine, and they insisted it might 
be fairly inferred from all the evidence, it was so used at the time of 
the occurrence of the fire in question. On the other hand, the de- 
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fendants proved at the time coal only was used for the purpose of 
generating steam. It was a question for the jury to decide which of 
these theories was correct. It was with reference to this state of the 
facts the instruction was asked and given. It was, no doubt, so un- 
derstood by the court and the counsel on both sides. It would be 
an insult to the understanding of the jury to suppose they did not 
perceive that the point they were to decide was whether wood was 
in fact used at the time of the happening of the accident. If they 
believe it was not, there was of course an end to all controversy on 
that branch of the case. These considerations are sufficient to show 
that the jury could not have been misled by the language in which 
the instructions was couched. We do not mean to affirm that the 
use of wood in a coal-burning engine is per se negligence. It is a 
circumstance from which negligence may often be inferred, because, as 
was proved in this case, the meshes in the wire netting of a spark- 
arrester are made much larger when made for wood, and sparks 
from wood are more dangerous than those from coal, because they 
retain fire for a much greater length of time. The consumption of 
wood as fuel in this particular locomotive under the circumstances 
disclosed by this record, was negligence and gross negligence, par- 
ticularly on the day and at the place of the fire, when, as is proved, 
the wind was high and blustering, and where there was an accumu- 
lation of a large quantity of combustible matter, liable at any time 
to be ignited. 

Upon the whole, we are of opinion there is no error in the ruling 
of the court to the prejudice of the defendants; that a case of 
grosser negligence could scarce be shown than is exhibited by this 
record; and that the judgment of the court must accordingly be af- 
- firmed. At the same time we cannot refrain from saying that the 
practice now so prevalent of multiplying instructions, many of them 
involving doubtful questions of law, not only places the Appellate 
Court in a position of great difficulty with respect to verdicts that 
are just and proper, but frequently leads to a reversal where other- 
wise there would be an aflirmance. We respectfully suggest that 
one or two instructions would often be more intelligible to the jury 
and more effectively attain the ends of justice. 

Judgment affirmed. 
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SUPREME COUiiT OF INDIANA. 





Appeal frum the Marion Superior Court. 





SUPREME LODGE OF THE KNIGHTS OF HONOR 
Us. 


ABRAHAM ABBOTT.* 


The Supreme Lodge of a benevolent order made an order shortly before the 
death of the insured that any subordinate lodge which should fail to for- 
ward assessments within thirty days from the reception of notice should 
stand suspended, and if a death should occur in such lodge during such sus- 
pension the benefit should not be paid. The subordinate lodge of which 
insured was a member was in default at the time of his death, but was 
restored shortly after. 

Held, that forfeitures are not favored by the law. 


Held, that the order meant only that the payment should be suspended during 
the default, which having been made good, the beneficiary was entitled to 
recover. i 


Judgment affirmed. 


Action by the appellee against the appellant. 
Issue, trial, finding and judgment for the plaintiff. 


Worpen, Ch. J. 

The complaint alleges that “the defendant is a mutual, fraternal 
and benevolent order, incorporated by the Commonwealth of Ken- 
tucky” (by an act) “Approved March 20, 1876, to promote benevo- 
lence, morality, science and industry throughout the United States. 
The objects of the said corporation are to unite faternally all acceptable 
white men of every profession, business and occupation, to give all 
possible moral and material aid in its power to its members and 
those depending upon them; to promote benevolence and charity by 





* Decision rendered October 10, 1882 
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establishing a widows’ and orphans’ benefit fund, from which, on sat- 
isfactory evidence of the death of a member of the corporation, a 
sum not exceeding five thousand dollars to be paid to his family, or 
as he may direct; to provide for creating a fund for the relief of the 
sick and distressed members, etc. That by its constitution and by- 
laws (a printed copy of which is filed herewith, ete.,) the highest 
death benefit to be paid to the family of a deceased member is two 
thousand dollars; that said association is a secret society, having 
three degrees known as Infancy, Youth and Manhood ; that the de- 
fendant herein is the supreme authority in said order, and has con- 
trol of all the grand and subordinate lodges of the order, as shown 
by its constitution and by-laws aforesaid; that the system of the 
order required that a person becoming a member on receiving the 
degree of Manhood should deposit the sum of one assessment with 
the financial reporter of his lodge, and that when a death occurred 
in the order, if there is less than two thousand dollars in the su- 
preme treasury, an assessment is made upon the entire membership 
of the order throughout the United States; that said assessments 
are collected in the following manner, viz.: Each subordinate lodge 
collects from each of its members in goo.l standing the assessment 
for the supreme lodge, and forwards the one in the treasury, within 
thirty days from the date of the notice of assessment, as its agent, to 
the defendant; that the defendant has exclusive control of said 
widows’ and orphans’ fund, and each subordinate lodge acts as the 
agent of the defendant in all things relating to said widows’ and 
orphans’ benefit fund; that Wheatley Lodge Number (8) Knights of 
Honor, of Indianapolis, Marion County, Indiana, is one of the sub- 
ordinate lodges established by the defendant, and one of its agents 
in Indiana. That the defendant among others established and duly 
instituted Tennessee Lodge No. (20) at the city of Nashville, in the 
State of Tennessee, with all the rights and powers of all other sub- 
ordinate lodges of the Knights of Honor. 

That on or prior to June 6, 1876, one Levi Abbott, the brother of 
this plaintiff, joined said Tennessee Lodge No. (20), Knights of 
Honor, and became a member in good standing from that date 
until February 20, 1880, when he died, being in good standing, 
having paid all his assessments and dues. That said Levi Abbott 
went by the name of Doc Abbott in his lodge, and they issued a cer- 
tificate of membership to him as said Doc Abbott, of which the fol- 
lowing is a copy. (Here follows the copy.) 

That according to by-law No. 15 of the defendant, it is provided 
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in section (2) that two thousand dollars shall be the highest amount 
paid by this order on the death of a brother. This sum shall be 
paid on the death of every full rate member, and one thousand dol- 
lars on the death of every half rate member. 

That said Levi Abbott was a full rate member. Law 22 of the 
defendant’s constitution and laws and Sec. 4 provides as follows:— 

“ Hach applicant shall direct in his application to whom he desires 
his death benefit to be paid,” ete. 

That said Levi (Doc) Abbott, in accordance with said law, di- 
rected his benefit to be paid to this plaintiff. 

That immediately after the said Levi (Doc) Abbott’s death the 
defendant was furnished by this plaintiff with notice of his (Levi's) 
death, and all the requirements of the defendant as to proof of 
death, under the condition and laws of said defendant, were per- 
formed and complied with. 

That the reporter of Tennessee Lodge No. 20, of which Abbott 
was a member, forwarded immediately to the supreme reporter a 
notice of his (Abbott's) death, stating the name, age, date of death, 
time that he was raised to the third degree, or degree of Manhood, 
and the amount he had paid into the widows’ and orphans’ benefit 
fund, and that he was in good standing when he died; and that his 
brother, the beneficiary as aforesaid, was entitled to the whole 

amount of the benefit of the order, and giving the number of his 
certificate of membership. 

Here follows allegations of non-payment and so forth. 

The defendant demurred to the complaint for want of sufficient 
facts, but the demurrer was overruled. It then answered, first by 
gereral, and second recapitulating and admitting most of the facts 
alleged in the complaint, but averring that “the plaintiff ought not 
to recover anything in this action for the reason that long prior to the 
death of said Levi Abbott, said defendant adopted as one of the laws 
and rules governing her and the subordinate lodges thereof, in the 
payment of assessments, an order that it should be the duty of each 
subordinate lodge, upon the receipt of notice from the Supreme Re- 
porter of an assessment, to cause the said assessment called for in the 
treasury, to be immediately forwarded to the Supreme Treasury, and 
that any lodge failing, neglecting or refusing to forward the same _ 
within 30 days from the date of said notice, should stand suspend- 
ed ; and that if a death should occur in said lodge during said sus- 
pension, no death benefit should be paid ; provided that a member 
in good standing, holding an unexpired withdrawal card, should be 





910 Report of Decisions. [ Dec., 


exempt from said law, a copy of which rule and law is filed herewith 
and made a part hereof. That said rule and law, for more than a 
year immediately prior to, and at the time of the death of said 
Levi Abbott, had been and still was in full force and effect. That on 
the —— day of ——-, 1880, an assessment was duly made by the 
Supreme Reporter of said defendant lodge, upon the subordinate 
lodges, and the one in the treasuries thereof called for. That notice 
of said assessment and call was duly given to said Tennessee Lodge, 
No. 20, of which said Levi Abbott at the time was a member, on the 

day of , 1880. That said Tennessee Lodge, No. 20, after 
the date and receip’ of said notice, wholly neglected, failed and re- 
fused for the period of 30 days thereafter to forward to the Supreme 
Treasurer the assessment, then in the treasury of said lodge and 
called, the same being assessment No. 64 ; and at the expiration of 
said period, to wit : On the 17th day of February, 1880, said Ten- 
nessee Lodge was, by the rules and regulations of said order, sus- 
pended and remained suspended continuously from that time 
until the 23d day of February, 1880. That said Levi Abbott 
died on the 20th of February, 1880, during the time of the sus- 
pension of said Tennessee Lodge, of which he was a member. 
That at the time of his death said Levi Abbott did not hold 
from his said lodge any unexpired withdrawal card, wherefore, 
ete.” To this paragraph of answer the plaintiff demurred for want 
of sufficient facts, and the demurrer was sustained. It is insisted by 
the appellant that the complaint was bad as not showing any cause 
of action against the appellant ; that no action will lie against it to 
recover the money claimed, but that “the only remedy is by man- 
date against the supreme officers to compel them to issue an order 
against the fund for the amount due the plaintiff.” We, however, 
do not concur in that view of the question. The by-law, No. 15, as 
stated in the complaint, imposes on the appellant an obligation to 
pay the money as provided for therein, which may be enforced by 
an action against the appellant. There are some other minor objec- 
tions made to the complaint, which need not be specially noticed as 
that it is uncertain in several respects. We think the complaint 
states substantially enough facts to entitle the plaintiff to recover, 
and if there is any uncertainty in its allegations, a motion to require 
it to be made more certain would have remedied the defect. We 
come to what seems to us to be the main question in the case, viz.: 
Was the second paragraph of answer good? We are of opinion that 
it was not, and therefore, that the demurrer to it was correctly sus- 
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tained. The order made by the defendant and relied upon as a de- 
fense in relation to the forwarding of assessments by the subordinate 
lodges to the Supreme Treasury, provides “that any lodge failing, 
neglecting or refusing to forward the same within 30 days from the 
date of said notice, should stand suspended ; and that if a death 
should occur in said lodge during said suspension, no death benefit 
should be paid,” ete. 

This order contemplates the restoration of the delinquent lodge 
on the payment after suspension, of the required assessment for it 
prohibits the payment of benefits when death occurs during such 
suspension. Now, the question arises what is meant by the words, 
“if a death should occur in said lodge during such suspension, no 
death benefit shall be paid?” Is it meant by the provision to cut 
off absolutely, as forfeited, all right to death benefits of a member 
in good standing who dies during the suspension of his lodge, and 
who was not in default in the payment of his dues or otherwise, 
because his lodge was in default at the time of his death, though 
his lodge afterwards pays up and is restored? This would be a 
harsh construction, and one that cannot be adopted if the provision 
admits of any other reasonable interpretation. Forfeitures are not 
favored in law, and instruments will be so construed as to avoid 
them if it can be done without doing violence to the language em- 
ployed. See the case of Schunck vs. Wittwen und Waisen Fond, 44 
Wis., 369, a case very much like the present. 

We think the provision fairly construed means that where a death 
occurs during the suspension of the subordinate lodge no death 
benefit shall be paid during such suspension, as if it had read as 
follows:— 

“Tf a death should occur in said lodge during such suspension, no 
death benefit shall be paid during said suspension.” 

This construction seems to us to be reasonable and well calculated 
to carry out the general purpose of the defendant’s organization. 
When a subordinate lodge is thus suspended no death benefits are 
to be paid on behalf of members dying during the suspension. 
This is a strong incentive to the delinquent lodge to respond to the 
calls upon it and be restored. When restored the rights to death 
benefits which were suspended with the suspension of the lodge are 
restored with its restoration. The answer in question is clearly 
bad, inasmuch as it clearly shows that the subordinate lodge of 
which Levi Abbott was a member was restored within a few days 
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after his death. A motion for a new trial was made on the ground 
that the finding was contrary to law and not sustained by the evi- 
dence. The motion was correctly overruled. 

The judgment below is affirmed with costs. 


SUPREME COURT OF PENNSYLVANIA. 
Frion to th Court of Common Pleas of Lyccming County. 


HAYS 
vs. 


LYCOMING FIRE INS. CO., Defendant, and LOGAN, 
Garnish e.* 


Assessments on the premium notes of the garnishee made during the pendency 
of an attachment suit by the receiver of an insurance company are bound 
by the attachment. 

Liability of members of mutual insurance companies on their premium 
notes. 

Judgment obtained against a corporation and attachment issued thereon, 
which was served before the dissolution of the corporation, will not be set 
aside; nor will the action against the garnishees in suchj{ attachment 
abate. 


Appison Caupor and C. La Rug Monson, for Plaintiffs in Error. 
H. W. Warson, J. J. Merzcrer, and H. C. McCormiog, for Defend- 


ants in Error. 


TRUNKEY, J. 
It has already been determined that the plaintiff's judgment is not 
upon the claim of a member of the company ; that as to persons in- 
sured for cash premiums, the premium notes of its members, held by 
the company, are its capital stock ; and that the plaintiff is entitled 
~ * Decision rendered May 22, 1882. From Legal Intelligencer. = 
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to an execution attachment against unpaid assessments levied on the 
premium notes of its members, in order to collect his judgment : 
Hays vs. Lycoming Fire Ins. Co., 38 1. zal Intelligencer, 309. The 
question now presented is, whether assessments on the premium notes 
of the garnishee, made during the pendeney of the attachment suit 
by the receiver of the company, are bound by the attachment. It 
can hardly be denied that if so bound, the plaintiff is entitled to re- 
cover and collect the money from the garnishee. If by virtue of the 
writ of attachment, he is entitled to the debt attached, neither the 
company defendant, if still in being, nor the receiver, if the com- 
pany has been dissolved, can collect the money for him against bis 
will. A receiver has no right to property of the defendant which 
was taken in execution before hisappointment. This proceeding was 
pending at the time and before the civil death of the company. It 
is by no means the case of an execution or an attachment issued and 
levied after the appointment of the receiver. 

The garnishee gave his notes to the defendant, to be paid in such 
portions and at such times as the directors may, agreeably to the act 
of incorporation, require. The losses by fire occurred prior to the 
proceedings for dissolution of the company. Before its dissolution 
the garnishee became indebted on his premium notes for the pro- 
portionate sum necessary for payment of said losses, and nothing re- 
mained to be done, except to ascertain the proper amount of bis in- 
debtedness prior to his liability to an action to enforce payment. The 
writ of attachment was issued and served before the dissolution of 
the company, and the debt owing to the defendant by the garnishee 
became bound by it. After the receiver was appointed, by order of 
the court, he ascertained the measure or amount of the debt which 
had been levied upon by the attachment of the plaintiff. 

A garnishee is liable for money belonging to the defendant in the 
attachment which is received by him after service of the writ : Sheetz 
vs. Hobensack, 20 Pa. St., 412. When the defendant is a corpora- 
tion and has been dissolved and a receiver appointed, the case would 
be different with respect to money so received after the dissolution. 
But if a debt was attached before the dissolution and appointment, 
though not due, it will be held as if due, the garnishee having the 
right to withhold payment till it becomes due ; and if the debt was 
subject to a condition, he may hold the money until the performance 
of the condition. In such cases an existing debt is attached, though 
not presently due, or some action is necessary to ascertain its 
amount. 
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The liability of a member of a mutual insurance company on his 
premium note is not absolute for payment of its whole amount, but 
is conditional, and depends upon the contingency of the happening 
of losses and expenses to which he shall be liable to contribute, 
which have been duly ascertained by the directors, and which make 
necessary a resort to an assessment thereon. It is a credit given for 
a part of the consideration of the contract. The promise of the in- 
sured is to pay upon such conditions, and the existence of the con- 
ditions must be established officially before a call for the payment of 
the note or any part thercof can be enforced : May on Ins., § 557. 
The assessments, in pursuance of the contract, fix the amount the in- 
sured shall pay on his note. He may be lable for the whole of it. 
How much, depends upon the losses and expenses for which he is 
bound to contribute, to be ascertained by the directors of the com- 
pany, or if it has been dissolved, by the receiver. The debt owing 
by the garnishee was attached, its amount has been ascertained by 
the assessments, and the plaintiff's third point should have been af- 
firmed, namely, the garnishee became liable upon his premium notes 
when losses by fire occurred, and this attachment covers assessments 
levied by the receiver on said notes for his proportion of the 
losses. 

In some respects an execution attachment differs from a foreign at- 
tachment. Primarily, the latter is to compel an appearance to ob- 
tain judgment against the defendant, and should judgment be ob- 
tained by default, the defendant afterwards may appear and dis- 
prove the debt. But an execution attachment is for collection of a 
judgment already obtained. By this writ debts owing to the de- 
fendant “may be attached and levied in satisfaction of the judg- 
ment, in the manner allowed in the case of a foreign attachment.” 
It is none the less an execution, because the manner of proceeding 
is prescribed, in which the garnishee may have an issue and trial for 
adjudication of the question of his indebtedness. The defendant 
may, if he can, show that the judgment has been paid, or that the 
thing attached is not liable to be taken in execution, but he cannot 
disprove the debt or impeach the judgment. That still stands satis- 
fied. If the judgment be against a natural person and he dies, or 
against a corporation and it be dissolved, it remains, and property 
which had been seized in execution before the death or dissolution 
may be held against the administrator or receiver. Judgment can- 
not be rendered against the dead. The civil death of a corporation 
before judgment in a foreign attachment against it dissolves the at- 
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tachment, and the garnishee may take advantage of this by pleading 
it, notwithstanding judgment had been entered of record after such 
death for default of appearance: Farmers’ & Mechanics’ Bank vs. 
Little, 8 W. & S., 207. But where judgment was obtained against 
a living corporation, an attachment execution issued thereon, and 
served before dissolution of the company, will not be set aside. The 
action against the garnishee does not abate, and the receiver may 
show just what the corporation could show, if not dissolved, for the 
purpose of defeating the attachment. 

Judgment reversed, and judgment is now rendered for the plaint- 
iff for $96, due to the defendant by the garnishee, and attached in 
his hands ; and if the garnishee neglect or refuse to pay the same 
on demand by the sheriff, then said sum, with costs upon his writ, to 
be levied of the goods and lands of the garnishee, as in case of a 
judgment for his proper debt, and that the garnishee be thereupon 
discharged as against the defendant, as to the sum so attached and 
levied 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Cout of Common Pleas, No. 1, of Philadelphia County. 


UNITED BRETHREN MUTUAL AID SO- 
CIETY OF PENNSYLVANIA 


vs. ( 


McDERMOND.* 


A policy of insurance contained a provision that the same should be forfeited 
if the insured should fail to give notice to the secretary of the-insurance 
company of any change in his residence. The insured did change his resi- 
dence and notitied the agent through whom he had obtained his policy and 
trom whom he had received his notices of assessment, and to whom he paid 
the same. After his removal he continued to receive like notices and to 
make like payment to the same agent. 


Held, that he had sufticiently complied with the provisions of the policy re- 
quiring him to give notice of his change of residence, and that said policy 
was not in consequence forfeited. 

Whatever an agent says or does in the transaction of the business he is em- 
ployed to perform may be given in evidence to affect his principal. But his 
declarations made after the expiration of such agency or after the business 
in which he has engaged has been fully settled cannot be used. 


Where an agent of » mutual insurance company has effected a policy of life 
insurance, and is afterwards authorized to and actually does send to the 
insured notices of assessments and receive and receipt for the same, the 
presumption is that he also has authority to effect a settlement of the said 
policy after the death of the insured. His declarations made, therefore, 
after such death, and while he still retains the position of agent, are ad- 
missible in evidence against the company. 


The Supreme Court will not reverse for an error which has not prejudiced the 
party complaining thereof. 
What is sufficient evidence to go to a jury of the payment of assessments on 


a "pd of life insurance under peculiar circumstances, discussed and de- 
cided. 


Debt by Mary McDermond against the United Brethren Mutual 
Aid Society of Pennsylvania upon a certificate of membership in 
* Opinion filed May 1, 1882. From Pittsburgh Legal Journal. 
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said society, issued January 26, 1876, to John McDermond, hus- 
band of plaintiff, whereby the society defendant undertook to pay 
to plaintiff on the death of her said husband the sum of $2,000. 

Pleas, non est factum, payment with leave, etc., and also five 
special pleas, the last of which set out that the certificate im suit 
was forfeited by reason of the failure of John McDermond to com- 
ply with the stipulations thereof by informing the secretary of the 
society defendant of a certain change of residence occurring during 
his life-time and subsequent to the issuing of the said certificate. 
To this fifth special plea plaintiff filed a replication averring that 
her husband had notified the agent of the society defendant from 
whom he received all notices of assessments, and to whom he 
transmitted said assessments, of his said change of residence, wherefore 
said policy had not been forfeited for the cause set out in the above 
special plea. Rejoinder, that said agent was not authorized either 
to receive or send notices for or on behalf of the society defendant. 

On the trial the following facts appeared :— 

John McDermond in 1876 resided in Middletown, Dauphin County. 
He made application in that year through D. A. Detweiler, agent of 
the society defendant in Middletown, for a certificate of membership 
therein. Among the stipulations which McDermond subscribed in 
making this application were the following :— 

1. To pay into the treasury sixteen dollars for the first year, and 
ten dollars annually for the next four years, and thereafter four 
dollars annually during the remainder of my life. 

2. To pay into the treasury upon the death of each and every 
member of the class to which I belong, within thirty days after date 
of notice of such death, my pro rata mortality assessment. 

3. To keep the secretary informed of my place of residence, and 
in case of absence from or change of residence, to appoint some one 
to act as my agent to pay dues, and at the same time to notify the 
secretary of the name and post-office address of such agent. 

Failing to observe any of the above rules, or having been found 
guilty of having made any misrepresentations or fraudulent or un- 
true answers in the foregoing statements, or having willfully in- 
dulged in habits which tend to shorten my life, I hereby agree to 
forfeit all claims upon and money previously paid to your society. 

On January 26, 1876, the certificate of membership was duly is- 
sued. McDermond received from time to time from Detweiler 
notices of his dues and mortality assessments. These he paid to 
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Detweiler, receiving receipts from him therefor in the name of the 
society defendant. 

Somewhat later in the year 1876 McDermond removed from Mid- 
dietown to Philadelphia. He did not notify the secretary of the 
society defendant of his change of residence, but did notify Det- 
weiler. He continued after this date to receive notices of his dues 
and assessments from Detweiler, and transmitted the amount of the 
same to him, receiving receipts therefor. 

In October, 1878, McDermond was notified by Detweiler of four 
mortality assessments aggregating $7.84, which, it was alleged, he 
failed to pay. On January 29, 1879, the secretary of the society 
notified McDermond that his certificate was forfeited in consequence 
of the failure to pay said assessments. He was informed, however, 
that if he paid the amount in arrear within thirty days he would be 
reinstated as a member. On February 7, 1879, McDermond died. 
Plaintiff then demanded of the society defendant the sum of 
$2,000 due her upon McDermond’s certificates, and payment thereof 
being refused, brought this suit. 

It appeared in evidence that Detweiler continued to act as agent 
for the society defendant in Middletown until October, 1880. Plaint- 
iff being called 1s a witness on her own behalf, testified that her hus- 
band had sent a letter to Detweiler in December, 1878. She then 
stated that she had an interview with Detweiler in February, 
1880. She was then asked the following question :— 

“Tf, during your conversation with Detweiler, anything was said 
relating to the letter which you have testified your husband sent 
to Detweiler in December, 1878, state what was said.” 

Objected to by defendant. Objection overruled. Evidence ad- 
mitted. Exception. Witness then answered :—- 

“T asked him if my husband had not sent him money in that 
letter. He said he did, but that he kept it for a small amount 
which my husband owed him.” 

There was other evidence in the case to the effect that McDer- 
mond had prior to his death sent a sufficient sum to Detweiler to 
cover his assessments in arrear. Whether said sum was intended 
to be applied on account of said assessments or on account of an 
individual indebtedness to Detweiler was a disputed point. The 
evidence relative thereto is set out at length in the opinion of the 
court. Defendant requested the court to charge that under the 
evidence plaintiff could not recover. The court declined so to 
charge, but left to the jury the question whether or not McDer- 














_ 
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mond had paid the amount in arrear prior to his death, instruct- 
ing that if he had done so the plaintiff was entitled to recover. 
Verdict and judgment for the plaintiff in the sum of $2,276.30, 
whereupon defendant took this writ, assigning for error, infer alia, 
the admission of that portion of the plaintiff's testimony objected to, — 
and the refusal of the defendant’s point. 


Messrs. Grorce Tucker Bispoam and Wayne MacVetax, for Plaintiff 
an Error. 
Messrs. Atrrep J. Wiixrnson and A. Lewis Smrtu, Contra. 


Gorpon, J. 

On the 26th day of January, 1876, the defendant, the United 
Brethren Mutual Aid Society of Pennsylvania, issued to John Mc- 
Dermond a policy of assurance upon his life, or as it is termed by the 
company, a certificate of membership, wherein it agreed in consid- 
eration of the payment of sixteen dollars, and compliance by the 
assured with the requirements of the charter and by-laws of the 
society, to pay to Mary, wife of John McDermond, on his death, the 
sum of $2,000. The only serious question of the case is whether or 
not the assured kept the mortuary assessments, made by the society, 
regularly paid up until the time of his death. 

It is true, the counsel for the defense insists that the policy was 
properly forfeited on the 18th of January, 1879, for non-com- 
pliance with that condition in the application which requires 
that the assured shall keep the secretary of the company 
informed of the place of his residence. But, in answer 
to this, it is enough to say that the agent of the com- 
pany was fully informed on this particular, and that it was of no 
material consequence to the society that McDermond had changed 
his place of residence from Middletown to Philadelphia, if the no- 
tices reached him and he paid the money which was from time to 
time assessed upon him. Prompt payment was what the company 
wanted, and if it got this it could reasonably require nothing more. 
Beside this, if it knew the place of McDermond’s residence, it would 
not make much difference whether it acquired that knowledge 
through notice to its agent, or, as required by the application, to its 
secretary. 

We have, therefore, only to inquire whether there was such evi- 
dence of the payment of the mortuary assessments, as justified its 


Submission to the jury. In this connection we may, as a prelimin- 
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ary to the main question, notice the first assignment of error, in 
which complaint is made of the admission of a conversation between 
Detweiler, the defendant’s agent, and the plaintiff, after McDer- 
mond’s death, concerning the contents of a certain letter. The law 
governing the subject-matter here involved is so well settled that 
it needs but little discussion. What an agent says or does in the 
transaction of the business he is engaged to perform may be given 
in evidence to affect his principal; but his declarations made after 
the expiration of such agency, or after the business in which he has 
been engaged has been fully settled, cannot be so used; they no 
longer constitute part of the res geste, for the person upon whom 
the agency devolved now yo longer occupies the place of or speaks 
for the principal. It is, however, obvious that much must depend 
on the character of the azency as well as upon the nature of the 
business the agent is required to transact; as in the present case, 
both the agency and the business may extend over a period of years, 
and, under such circumstances, his acts and declarations, occurring 
at any time within such a period, may be used against the principal. 
It would seem, also, from the case of Spalding vs. The Bank, 9 Barr, 
28, that in exceptional cases the character of the agency may be suth 
that the declarations of the agent may be so used, though made after 
the close of the transaction which he was engaged to conduct. In 
the case in hand it is certain that any declarations made by Detweil- 
er, between the time of McDermond’s insurance and that of his 
death, could have been used as evidence, for to him was delegated 
all the business connected with this policy. But it does not by any 
means follow that his power was extinguished at the instant of the 
death of the assured. McDermond died on the 7th of February, 
1879, but the agency of Detweiler for the company continued until 
the latter part of the following October. 

Now, we would naturally suppose, that an agent through whom 
the insurance had been effected, and to whom was committed the 
power to collect the mortuary assessments, and receipt for the money 
when paid, one who formed the connecting link between the com- 
pany and the assured, would necessarily have something to do, even 
after the death of the assured, in and about the settlement of the 
policy. The issuing of the policy, the collection and payment of the 
assessments, the death of the assured, and the settlement of the loss, 
were but parts of a single transaction; links in the same chain of 
events, and the presumption, in the absence of any proof to the con- 
trary, would be that the power of the agent, who had charge of the 
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beginning ani middle of the transaction, would be continued to the 
end. If this view of the matter be correct, the evidence complained 
of is properly admitted. Granting, however, that it was erroneously 
admitted, nevertheless the error was a harmless one. “I asked him 
if my husband had not sent him money in that letter. He said he 
did, but kept it for a small amount which my husband owed him.” 
Who was either harmed or benefited by this? What amount was 
sent and for what purpose? And, if Detweiler appropriated it on a 
debt due himself from McDermond, why had he not a right so to do? 
The testimony does not pretend to answer one of these interroga- 
tories, and so amounts to nothing. 

The first assignment being thus disposed of, and passing the sec- 
ond as not assigned according to rule, we come to the third, which 
charges error upon the court in not directing a verdict for the de- 
fendant on the ground that the plaintiff had not furnished sufficient 
evidence to support the affirmative of the issue raised by the defend- 
ant’s fifth plea. But, as we have already intimated, the issue thus 
raised was of no moment in the trial of the case; for if McDermond 
paid his assessments, the place of his residence was of no conse- 
quence to the company; on the other hand, if he did not so pay, his 
policy was forfeited, though he may have complied in every other 
particular with the requisitions of the charter and by-laws of the so- 
ciety. The question of payment is, then, as we have before said, 
the main one of this controversy. Was there evidence from which 
the jury might find that fact? We think there was, and that this 
question was properly submitted. What McDermond had to do 
was to pay the money necessary to meet the assessments to Det- 
weiler, through whom he had received his notices, and it was not his 
business to see that Detweiler properly applied it. Ii the agent im- 
properly appropriated moneys belonging to the society to his own 
use, that was no fault of the assured. That this agent did receive 
an amount of money from McDermond sufficient to satisfy the as- 
sessment in full, seems to us, from the evidence, very clear. Det- 
weiler himself admits the receipt of money sufficient for the pur- 
pose, but professes to account for it by an application of it to a 
debt due him personally from MeDermond. But, beyond his own 
declarations, we have no proof of such indebtedness; rather the 
contrary, as we find from the testimony of James H. Nicely, this al- 
leged indebtedness arose from an advancement on assessments, 
which Detweiler professed he had made, to the amount of ten dol- 
lars, on the faith of an order made by McDermond on Christian 
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Early, and which Early refused to pay. This story, however, might 
not have been credible to the jury, for the reason that he so contra- 
dicts himself in his own testimony, and is so contradicted by other 
testimony of the case, that there is no good reason for regarding it 
as incredible. Again, the Karly order was in 1876, and yet, before 
this time, running from the 17th of July, 1876, to the 30th of Au- 
gust of the same year, we have Detweiler’s receipts, ten in number, 
to McDermond, and which included every assessment made up to 
the date last mentioned. Where, then, was the indebtedness at the 
time of the Early order? It may be true, indeed, that Detweiler 
not only advanced to the company the money on these assessments, but 
also executed receipts therefor to the assured; but, prima facie, the 
presumption is against sach a conclusion, and without evidence to 
sustain it, it cannot be entertained. Then, after the date last above 
stated, and down to and including the 30th of August, 1878, follow 
thirteen other receipts signed in like manner by Detweiler, so that 
the company, by some means, was paid in full to this date. Then 
come the four assessments of one dollar and ninety-six cents each, 
for which the plaintiff has produced no receipts. To meet these, 
however, there were paid over to Detweiler shortly before McDer- 
mond’s death ten dollars, and if we are to believe the testimony, he 
had previously to that time received the additional amount of seven- 
teen dollars, so that if the company was not paid, it was the fault, 
not of McDermond, but of Detweiler, its own agent. 

But, assuming an indebtedness by the assured to Detweiler, how 
much was it? He says fourteen or fifteen dollars on the 24th of 
October, 1878. But in the conversation in the presence of James 
Nicely, in February, 1880, he admits that the payment of the Early 
order, ten dollars, would have saved the policy, and it therefore fol- . 
lows that the amount due him at the time of which he spoke must 
have been less than ten dollars by the amount of the four last as- 
sessments; hence, the ten dollars which he was forced to admit he 
had received but a few days before the death of the assured, paid, 
not only his own account, but also that of the company, in full. 

From this brief summary of the evidence, we think it is made 
evident that the case was one for the jury. 

Judgment affirmed. 

Suarswoep, C. J., and Trunkey, J., dissent. 
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SUPREME COURT OF MINNESOTA 


MILLS er au., Hers erc., 
vs. 


ROBSTOCK er at., ManaGers rtTc.,* 


The constitution and by-laws of a ‘‘ mutual benefit association,” organized to 
secure the benefit of life insurance to the heirs of deceased members on the 
death-assessment plan, and which issues no policies, stands in the place of 
a policy ; and where such constitution and laws contain no provision quali- 
fying the right of recovery in case of suicide, the heirs of a member are en- 
titled to recover the amount stipulated, irrespective of the mode of his 
death. 


ividence in this case considered, and held sufficient to sustain the finding of 
the trial court that a deceased ‘member was ‘in good standing” in the 
order at his death. 


VANDERBURG, J. 


The United Ancient Order of Druids is a mutual benefit associa- 
tion in this State, including several subordinate organizations or 
groves, under the jurisdiction of a grand grove, in which the groves 
are represented, and which are subject to a constitution and laws 
regulating their government, and defining the rights and duties of 
the members. Connected with the organization is a department for 
life insurance, styled “The Widows’ and Orphans’ Fund,” for the sole 
benefit of the heirs of deceased members of the order. It is re- 
quired, in article 10 of the constitution, that every person who shall 
become a member of the order shall join “The Widows’ and 
Orphans’ Fund.” It is also provided that “ on the death of a mem- 
ber in good standing, the widow, children, or heirs (as defined in 
section 6) shall be paid the sum of $1,000 within 60 days after no- 
tice is given to the grand secretary.” This insurance fund is de- 





* Decision rendered August 8, 1880. From Ohio Law Journal. 
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rived, it appears, from death assessments and dues paid by the mem- 
bers. Certain officers of the grand grove and subordinate groves 
constitute a board of directors for the management of this “ fund.” 
By article 5 of the constitution it is provided that every member 
shall make regular payments to the grove fund, and “shall pay his 
quarterly dues on or before the first meeting in each quarter in ad- 
vance, and until such dues are paid he shall not be in good stand- 
ing,” ete. 

This action is brought by the heirs of Charles H. Richmond, de- 
ceased, who was, at his death, a member of the order, against the 
defendants, as directors of this fund, to recover the sum of $1,000, 
claimed to be due them in accordance with the provisions of the 
constitution as above mentioned. Richmond died by his own hand 
about August 12, 1880. At the trial the plaintiffs proved that prior 
to his death he had paid all assessments due the “ Widows’ and 
Orphans’ Fund,” but they offered no evidence to show that his quar- 
terly dues to the grove fund had also been paid, so as to establish his 
“good standing ” in the order, as required by article 5, above re- 
ferred to. For the want of such proof the defendants moved to 
dismiss the action, which motion was overruled by the court. 

The contention of the plaintiffs is, that it was only necessary to be 
shown that the deceased was a member of the order and not sus- 
pended, (which did appear), and that he was in good standing in the 
*“Widows’ and Orphans’ Fund,” through the payment of the assess- 
ments specially made for that “fund” upon the death of a member. 
The plaintifis, however, also insist that if it were necessary to be 
shown that he was also in good standing, as required by article 5, 
this proof was afterwards so far supplied by the evidence introduced 
by the defendants, as, prima facie at least, to raise the presumption 
of such good standing of the deceased. 

The defense is rested upon the ground (1) that he was in default 
in the payment of the dues to his grove for the quarter commencing 
August 1, prior to his decease, and that it was essential to his “good 
standing” that such payments should have been made when due ; 
and (2) that his death was caused by his own act of suicide. 

In reference to the first point, which is the principal one in the case, 
we think the construction of the constitution and laws is not free 
from doubt. They appear to be inartificially drawn, and the evidence 
in the case is too meagre to give a clear understanding of their prac- 
tical application. We are of the opinion, however, that to entitle his 
heirs to the benefit of the fund, the member must, at the time of his 
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death, have kept up his good standing in the order by the payment 
of his dues to the grove fund, as well as of the assessments made fo 
the “ Widows’ and Orphans’ Fund.” Conceding that the burden of 
proof rested upon the plaintiffs to establish prima facie his “good 
standing” at his death, we think, taking the evidence as it was left 
by the defendants, a presumption of his good standing was raised, 
and that it remained for the defendants to show further that a meet- 
ing of his grove had been held in August, 1880, prior to his death ; 
for, by the terms of the section of article 5, above quoted, 1t appears 
that a member is not in default so as to lose his good standing until 
the “first meeting ” in the quarter. The financial secretary of the 
grove to which Richmond belonged, testified, on defendant’s behalf, 
in answer to the question, “ What was his financial standing at his 
death ?” “ He was one quarter in arrears for dues to the grove. They 
are payable in advance, and became due August 1, 1880, $1.25. * 

* * The $1.25 became due August 1, 1880, in advance.” Thisis 
all the testimony as to arrears. The time of the first meeting in the 
quarter does not appear to be fixed in the constitution or laws. 

The language of the section, already quoted, is: “ Every member 
shall pay his quarterly dues on or before the first meeting in each 
quarter.” As will be seen by reference to the record, there was 
no evidence offered of any meeting held during that month of 
August. Rightly considered, then, we think the evidence of this 
witness merely shows that Richmond had not paid the dues for the 
quarter beginning August 1, 1880. That day fell on Sunday, and it 
is not to be presumed that the grove held a meeting. He was not, 
therefore, in default on that day, and, as by the constitution he had 
a right to pay his dues on the day of the meeting, it is not to be in- 
ferred that he was in default for not paying them before the first 
meeting in the quarter, the date of which does not appear. He had 
paid all other charges, and there was nothing to show that this item 
had become due. The only evidence on the subject of the time of 
the meeting is that of the same witness, who testified : “The grove 
holds regular meetings each week.” That regular meetings were 
held at the time of the trial in 1881, is not sufficient to prove the 
fact of a particular meeting in August, 1880. Whether such a meet- 
ing had been held was a matter particularly within the knowledge of 
the defendant, and especially of this witness, the financial secretary, 
who kept a record of the standing of the deceased, and his attention 
was particularly fixed on the subject. Now, as the deceased was 
shown to be in good standing until the first meeting in the quarter 
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should occur, if the defendant desired to insist upon a forfeiture upon 
technical grounds, as against these heirs, they should have proceeded 
further to show affirmatively that » meeting in fact was held. (2) 
In these mutual associations, which proceed upon the plan of assess- 
ments to meet their liabilities, and issue no policies, the constitu- 
tion and laws stand in the place of a policy, and constitute the con- 
tract, which determines the mutual rights and obligations of the par- 
ties. Greeno vs. Greeno, 23 Hun., 478. 

In the case of a policy of life insurance issued for the benefit of 
the heirs of the person insured, it is well settled that the fact of his 
death by suicide, unless otherwise expressly stipulated, is no defense. 
Filch vs. Ins. Co., 59 N. Y., 578. So, in this case, where the consti- 
tution and laws of the association contain no provision qualifying the 
right of recovery in case of suicide, the heirs are entitled to recover 
the amount stipulated, irrespective of the mode of his death. 

Order affirmed. 





LOWER COURT DECISIONS. 


RIGHT OF ACTION TO RECAST PROFITS OF FOREIGN 
CORPORATION. 


Court of Common Pleas, Lucas County, Ohio.—May Term, 1882. 


WILSON S. ISHERWOOD anv HARRIET M. ISHERWOOD 
v8. 
NEW YORK LIFE INS. CO 


Doyte, J. 

This case was presented upon a motion to strike out all that part 
of the amended petition which refers to matter which is cla’med to 
be irrelevant and immaterial and without the policy, the motion des- 
ignating the parts objected to. 

The petition in this case was filed October 1, 1880, and the amend- 
ed petition June 14, 1881, to which amended petition an amennd- 
ment was filed October 18, 1881. 

Although the questions presented were upon a motion to strike 
out certain matter in the petition, the case was argued fully upon 
every point that could possibly be raised in the hearing of a de- 
murrer in the case ; and it was suggested to the court, upon argu- 
ment in the case, that after this motion was disposed of, it was in- 
tended to file and present to the court a demurrer to the petition. 
Briefs have been filed in the case citing authorities almost without 
number. 

The amended petition filed June 14, 1881, says—the New York 
Life Insurance Company is a mutual life insurance company duly or- 
ganized and incorporated under the laws of the State of New York, 
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for the purpose of transacting the business of life insurance. That 
on the 13th day of June, 1868, defendant issued its policy of insur- 
anee to plaintiffs, a copy of which is attached to the petition, and 
that policy of insurance provides that upon the payment of one hun- 
dred and sixty-five 59, dollars by the plaintiff in this case, to be paid 
on or before the 13th day of June of every year during the contin- 
uance of the policy, that the New York Life Insurance Company 
does assure the life of Wilson S. Isherwood, of Toledo, for the sum 
of five thousand dollars, for the term of his life in favor of Harriet 
M. Isherwood. 

‘“‘ And the said company do hereby agree to and with the said as- 
sured, his executors, administrators and assigns, well and truly to 
pay, or cause to be paid, the said sum assured, to the said Harriet 
M. Isherwood or her legal representatives within sixty days after due 
notice and proof of interest (if assigned or held as security), and of 
the death of the said assured.” 

The policy further provides— 

* And it is hereby declared to be the true intent and meaning of 
the policy, and the same is accepted by the assured upon these ex- 
press conditions, that in case the said assured shall without the con- 
sent of this company previously obtained, and indorsed on said pol- 
icy, pass beyond the settled limits of the United States. * * ” 

Or go below a certain degree of latitude, or west of a certain de- 
gree of longitude, at certain seasons of the year, or engage in occu- 
pations which are deemed hazardous, which are specified in the pol- 
icy, or shall die by the hands of justice, or in consequence of a duel ; 
and also if the answers, proposals, and declarations made in the ap- 
plication are found to be untrue in any sense, then and in every such 
case, the policy is to be void and of no effect. 

“Or in case the said premiums shall not be paid on or before the 
several days hereinbefore mentioned for the payment thereof, together 
with any interest that may be due thereon, then and in every such 
case, the said company shall not be liable for the payment of the sum 
assured, or any part thereof, and this policy shall cease amd 
determine.” 

“ And it is further agreed by the within assured, that in every case 
where this policy shall cease, or become and be null and void, all 
previous payments made thereon shall be forfeited to the said 
company.” 

The petition shows that the plaintiffs paid the annual premiums 
for eleven years after the issuing of this policy, the last payment 
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being made June 13, 1879, the petition being filed October 1, 1880. 
There is no allegation that Wilson S. Isherwood is dead, and this 
action is not brought to recover the amount specified in the petition, 
upon the happening of the event named, but is brought to recover 
dividends, profits, and certain portions of what is called the “ reserve 
fund,” which it is claimed this policy was entitled to during its life. 

The petition is a peculiar one, and, so far as I have been able to 
find, in this kind of litigation, something of a pioneer. It will be 
necessary to read some portions of this petition. 

It is conceded that this policy, by its terms construed as they read, 
if the penalty, or that which is called the penalty, named in the pol- 
icy can be enforced, is void and of no effect. But the petition al- 
leges that the defendant is possessed “of all the rights and powers 
and is subject to all the duties and obligations usually pertaining to 
and incumbent upon mutual life insurance companies in general, and 
that at the time of issue of the policy hereinafter mentioned,the defend- 
ant was lawfully transacting its said business in Ohio and in Lucas 
County. Plaintiffs aver that the defendant was originally organized 
as a mutual company and has always transacted its said business 
upon what is known as the mutual plan ; that is, all persons to whom 
defendant issues its policies of insurance, or who become owners and 
holders of any of defendant's policies, thereby become and are consti- 
tuted members of the defendant company, and become and are en- 
titled to all the rights, privileges, and benefits usually pertaining and 
belonging to members and policy-holders of such mutual life insur- 
ance companies in general, and to the members and policy-holders 
of the defendant company, among which is the right and privilege of 
each and every member and policy-holder of defendant who shall 
apply for and receive a policy of insurance from defendant, to have 
the insurance upon and under said policy, provided and furnished by 
the defendant to such member or policy-holder at the actual cost of 
such insurance, and to have all excess of premiums paid by him, 
upon such policy, in each year to the defendant, over and above the 
amount thereof required and actually used and applied to maintain 
such policy for such year, returned to him at the end of such year, in 
the form of dividends upon his said policy, or otherwise, and also by 
the terms of defendant’s charter, by its rules, by-laws, its established 
customs and usages, each and every member and policy-holder of 
defendant, or other person who may apply for and receive a policy 
of defendant company, thereby acquires the further right, and be- 
comes entitled to share, as a member of said company, annually in all 
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the miscellaneous profits and surplus, if any, arising from said busi- 
ness of the company while his said policy may continue in force, and 
to have his due proportionate share of such surplus and profits al- 
lowed and paid to him annually so long as he may remain a member 
and policy-holder of said company ; and the defendant ever since its 
original organization, as well as at the time of the application by 
plaintiffs to the defendant for the policy hereinafter described and 
with a view to induce the plaintiffs to make such application, by its 
sworn annual reports, printed circulars, and prospectuses, represented, 
published and held itself out to the public, and to these plaintiffs as 
being such mutual life insurance company, and that it transacted its 
business on the said mutual plan as aforesaid.” 

The petition then goes on to say—that, relying upon the fact that 
defendant was such mutual life insurance company, and so repre- 
sented itself to the public, and to these plaintiffs as aforesaid, and 
that it transacted its said business upon the said mutual plan, and 
that its members and policy-holders did and would continue to re- 
ceive and enjoy all the said rights, privileges and benefits aforesaid, 
on or about June 10, 1868, they, the plaintiffs, made application to 
the defendant for a policy of insurance upon the life of the plaintiff, 
Wilson S. Isherwood, and received such policy June 13, 1868. 

It then says—“ That by the laws of the said States of New York 
and Ohio, and by the general law and principle upon which said busi- 
ness of life insurance then was, and still is, universally conducted, the 
said reserve is said to be, and is, held and treated as the property of 
the plaintiffs, and has, in fact, been hitherto so treated and held by 
the defendant. That the defendant has, or can have, no other or 
further claim upon, or interest in, said trust fund than to safely keep 
and profitably invest the same for the use and benefit of the plaint- 
iffs on the maturity of their policy, or on the proper surrender of 
said policy to the defendant.” 

The petition then goes on to say that by reason of the failure of the 
defendant to furnish said insurance at actual cost, and the refusal to 
allow the plaintiffs to share in the miscellaneous profits of the busi- 
ness, the plaintiffs desire to withdraw from membership of said de- 
fendant company, and to surrender their policy and to have their re- 
serve or trust fund paid over to them, and that while their policy was 
in full force and effect the plaintiffs gave notice to the defendant of 
their intention to withdraw, and tendered and do still tender, and 
offer to surrender, to the defendant the said policy of insurance. 
The plaintiffs aver that the defendant has failed to keep and perform 
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all of the terms of said contract, and has neglected and failed to make 
good certain of the promises, representations and guarantees s0 
made as aforesaid, that defendant has failed to make proper in- 
vestments, has failed to make the proper dividends, and has failed to 
conduct the said business according to the representations. That 
the plaintiffs upon a proper adjustment of the affairs, and upon a 
proper casting of the dividends of the company, would be entitled 
from the profits, and from the accumulations made out of its lapsed 
policies, and the favorable settlement of death claims (and also from 
the reserve fund which the plaintiffs claim the defendant company 
hold for their benefit), to receive the sum of twenty-four hundred 
and forty-four +99, dollars, and ask judgment for the said amount. 

The first question that occurred to me, upon the examination of 
this case, was what we might do in this State in the way of settling 
litigation between the policy-holders of a foreign insurance company 
and the company itself. We have a statute in Ohio which provides 
that an insurance company in doing business in Ohio, must sign a 
stipulation submitting itself to the jurisdiction of the courts for cer- 
tain purposes. I understand that. Ido not understand that that 
gives us power over the corporation to the same extent that we would 
have power over an Ohio corporation, or a domestic corporation. 

Ithink we are clothed with jurisdiction to determine the following 
classes of cases :— 

1st.—We may certainly maintain an action in this State upon the 
liability created upon the policy when that liability acrues, viz., upon 
the death of the assured. 

2d.—If the action is for fraud and deceit in making the contract, 
or inducing the plaintiffs to enter into the contract, the courts in this 
State could probably try that question, and render the proper judg- 
ment at law ; or, if the plaintiffs elected, might decree a rescission 
of the contrfct, if it was obtained by fraud, and the repayment of 
the premiums obtained under that contract. 

3d.—If the contract was made in this State, and by reason of fraud 
or mutual mistake the written instrument, to wit, the policy of in- 
surance, did not contain the real contract between the parties, an ac- 
tion might be maintained in our courts to reform the writing in ac- 
cordance with the real contract of the parties. 

In either of these cases we could probably render a judgment or 
decree that would be binding upon the parties, and a safe and well 
established rule of the measure of damages could be resorted to in 
rendering judgment. 
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Whether this petition can be amended soas to bring it under any 
one of these principles, sufficient to entitle the plaintiffs to any por- 
tion of this relief, is a question not now to be determined. The ob- 
ject of the pleader evidently was not to reach either of these ends. 
No action could be maintained anywhere upon the policy itself, for 
two reasons :— 

1st.—Because the event has not happened which creates any lia- 
bility under the policy, to wit., the death of the assured. 

2d.—Because, by its express terms, all rights of the plaintiffs under 
it are forfeited by reason of the non-payment of the premium at the 
time fixed therefor, the last payment being made June 13, 1879, as 
shown by the petition. 

There is no averment of any mistake or fraud in reducing the con- 
tract to writing ; there is no prayer for its reformation. 

There is nothing in the petition as it is drawn that would entitle 
the plaintiffs to a rescission of the contract, if the written policy con- 
tains the contract of the parties, for although the plaintiffs allege 
that they served notice on the defendant that they had rescinded 
the contract (before they were in default, as is alleged in the peti- 
tion) their action is not to recover back the premiums which they 
paid, but to recover what they claim they would be entitled to if the 
contract was in force. There is no failure to perform any of the 
terms of the contract on the company’s part alleged, so far as those 
terms are found in the policy itself; and to entitle them to a re- 
scission upon the ground of defendant’s failure to perform, it would 
be necessary first to reform the contract by putting some stipulation 
into it which is not there now, which it had failed to perform ; for 
the only stipulation in it as to the time when anything is to be paid 
is on the death of Wilson S. Isherwood. It may be said, as this 
petition is drawn, and as it is left after striking out the matter we 
eliminate from it, which we think ought to be stricken out, there is 
nothing in the petition that entitles the plaintiffs to damages for any 
fraud or deceit ; for while it is alleged that certain representations 
were made by defendant to plaintiffs, to induce plaintiffs to enter in- 
to this contract, it is nowhere alleged that they were false. Plaintiffs 
say the representations were true, all of of them. They want the 
representations to be taken as true in this case, and the court is 
asked to enforce these representations as the contract between these 
parties, in place of the written contract which was entered into and 
signed by them. Indeed the breach alleged is not a breach of the 
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contract itself, but a breach of these representations, which the court 
is now asked to take and construe as the contract. 

Hence while they show that during the eleven years that this 
policy was in force, they had paid in premiums about $1,820, they 
allege that upon a proper accounting of the profits, and recasting of 
the dividends, and a distribution of the reserve fund, they are entitled 
to about $2,450. 

How do they arrive at this result? By setting aside the contract 
made between the parties entirely; and urging in its place some 
theory of life insurance, some implied obligation of the defendant, 
which they say grew out of-the proper method of conducting the 
business of life insurance, according to the custom with which life 
insurance companies deal with their members, and by which, upon 
the proper investment by the company of its funds, and a proper 
distribution of the earnings thereof, there would accrue to them— 
1st. By way of dividends of profits which ought to have been de- 
clared ; and, 2d. By the just proportion of the reserve fund of the 
company, or what is called the reserve fund of this policy ;—this sum 
of money they now sue for, the sum of twenty-four hundred and forty 
p75 dollars. 

Now, this is not only outside of this contract, but in direct viola- 
tion of it, in direct conflict of some of the provisions of this contract. 

IT am unable to see why this policy of insurance should receive a 
construction, under any different rule, than any other written con- 
tract, or why, where its terms are plain and unambiguous, we should 
hunt after what is here called “ its implied terms.” By that contract 
the defendant agreed to pay the plaintiff, Harriet M. Isherwood, after 
the death of the assured, the sum of five thousand dollars, in con- 
sideration of a certain sum to be paid annually. On the failure of 
the payment of that sum annually, it was agreed every right against 
this company, which arises from that policy, should be forfeited. 
These provisions of the contract cannot be modified by any proof of 
the “theory of life insurance,” or of the methods by which the busi- 
ness of life insurance is made possible or profitable. It is nof upon 
the policy therefore that the action can be maintained. 

It may be conceded, without helping the plaintiffs. thereby, that a 
mutual company is made up wholly of its members, and that each 
policy-holder is a member of the company in the sense that a stock- 
holder is in a stock company, for it is still by virtue of their policy 
that they become such members, and their contract therefore is a 
contract with each other member, and all the members as a whole, 
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and as between them, it is to have the same construction as it would 
otherwise have. If it be true that they are all members of this com- 
pany, this contract should have the same constructicn that it would 
have in the case of a stock company, as between the assured and the 
company. By the very terms of the contract they have ceased to be 
members. 

But suppose it to be true that the failure to pay has been brought 
about by the failure of the company to perform these implied obliga- 
tions of life insurance companies, or to conduct its business accord- 
ing to the true theory of life insurance, and that the directers and 
officers of this company ought to have-made dividends which they 
did not, or divided profits which they did not, can the plaintiffs’ 
maintain this action here? I have very great doubts about that. 
Our statutes making foreign insurance companies amenable to actions 
in our courts by service upon their agents, certainly were not in- 
tended to give us jurisdiction to wind up the affairs of the company, 
or to entertain suits between stockholder and officers of a foreign 
company in regard to the management of the company’s affairs. If 
these plaintiffs are members of this company, so is every policy- 
holder ; indeed, every one who was ever a policy-holder, and who 
holds a policy which has lapsed, still is, for the purpose of suits of 
this kind, a member of the company, and may maintain an action 
against the company. Each member may commence an action for 
a similar purpose, viz.: to require a recasting of dividends and divi- 
sion of profits, and a surrender of the reserve, wholly regardless of 
the other members who are interested in this fund ; and there may 
be as many separate judgments as there are policy-holders. The 
result, very naturally, might be to wind up a New York Corporation 
in an Ohio Court. If it is true that each policy-holder in a mutual 
insurance company is entitled to his just proportion of the entire re- 
serve fund ofthat company, of the profits of the company, and of the 
accumulations from the lapsed policies and favorable death settle- 
ments, that proportion to be determined, as is alleged in this peti- 
tion, by the ratio which the assured’s policy bears to the whole amount 
assured, then this entire fund—all the property of the insurance 
companies from whatever sources—would be subject to division be- 
tween the members at their individual will. If the plaintiffs can 
maintain an action in Ohio, every member of that company has a 
right to maintain a similar action, and the result of that kind of liti- 
gation between the policy-holders of a company and the company 
itself, would be to destroy the company—to compel its dissolution. 
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Have we the power in Ohio, because of any business which the 
company does here, or because of any statute which the company 
has complied with, or is subject to, to entertain this suit ? 

I should want some better authority on the subject than I have 
yet seen to warrant me in believing that we have. It seems to me, 
therefore, that the action here is not on a policy, but is in the nature 
of an action by a stock-holder, or a member, of a foreign corporation 
in our court, to compel ihat foreign corporation, or its officers, to de- 
clare dividends, or to divide profits, or to distribute its assets. How 
will we enforce it? We have no jurisdiction, certainly, of these 
directors individually. If we undertook to require a recasting of 
dividends, and we should issue our mandate to bring into court the 
books of the insurance company from the time of its organization, 
so that a master might settle this question, I expect they would not 
pay very much attention to it. We, as a court, will not exercise any 
visitorial power over this corporation, and beyond the limits of the 
State we would certainly try to exercise such power in vain. 

I am content, however, to rest the decision of this case upon the 
proposition that the policy-holder and the company are parties to a 
contract evidenced by the policy, and their rights and remedies are 
governed by the law applicable to other ordinary agreements, and 
unless the plaintiffs can bring themselves within one of the princi- 
ples mentioned, which will relieve them from that contract, this action 
cannot be maintained. 

Motion to strike out sustained. 

And thereupon defendant filed demurrer to the petition, and upon 
consideration thereof the court doth find that'said demarrer is well 
taken and doth sustain the same ; to all which finding and ruling of 
the court the plaintiffs in due time expected, and thereupon the said 
parties by their counsel being present in court, and the said plaint- 
iffs not desiring further to amend their petition, the defendant 
moved for judgment in the case, upon consideration whereof it is 
adjudged by the court that the defendant go hence without day and 
recover of said plaintiffs its costs, taxed at $ ; ordered 
that execution issue therefor. 

To all of which the said plaintiffs then and there excepted. 
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